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existe thnuuu refabricated houes and conventional ones. Accord-
ingly, T am o inion that the lump sus contracts for sales
of 1nutu11¢l cated homes are contracts for claitul izprove-
uents to reel property. Consequently, title te the "splits” did
not L ) ths eu'tn-.r until affined to the land; there was no
e of the “splita®™ o such customers, and the ulttnuto sale of
uplita' as ble personal prupcrty. at retail, was made %0

Accordingly, I an of the opinion that the taxpayer's
receipts fron sales of trailers and r 1nsta1xation were receipts
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The deteraination of the Tax Coxmission should be sudetan-
tially in the foram subuitted herewith.

/s/ ZLFRED HUBINSTEIN

ARlav

August 27, 1568
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Piattadburgh Nodile Names, Ins. baving filad an spplieone
tion fer & hearing % veview a deternination assetning or denying
& yefund or credit of sales and/er use tanes under Artiels 80
and/ox 29 of the Tax law for the perieds ended August 31, 1985,
Novenber 30, 1963, Pebruary 20, 1966 amdt Moy 31, 1966 (Wetics
Bo, 90,751,195) and & hearing having besn held on June 28, 1967
at Whe offiee of the Diate Yox Commisuion, State Canpus, Aldeny,
Few Tovk bafere Alfred Rubinstein, Neaving Officer of the
Department of Taxation and Finense, &% which hearing She Saxne
payer by 1ts office manager, lLawrmee DeCelle, sppeared, and

The State Tax Cemmission Deredy findss

(3) Thas the saxpayer £1led New Tork SSats and loeald
sales and wae tax Peturne reporting tamsble sales of §3,9500 and
sales tax of §66 fur the pavicd ended Augnet 31, 1965, texsble
sales of $45,330 and suics tax ¢f 4906.60 fer the peried endet
Bovenher 30, 1565, taxsdle sales of §83,166 and seles tex of
$1,663.32 for the paried ended Pobruary 38, 1966 and table
sales of §138,060 ent sales San of §2,601.38 Yor the pevied ended
My 31, 1966; thas the Swpaper yaperied ao purchases swbjees %
oonpensating use tanes during eny of Siw perieds; thet by Netles
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of Deterwination, Bo. 90,791,155, dsted Pedrunry 21, 1967, She
tanee, penaltios and Interest woue due in the owm of §3,778.38
far the stated parisds, on the greund 4ad soms seles of
trallers and all purehases of prefabrioated heue seetisns on
the taxpayer in cowputing the taves dus en 138 returns; thed
the taxpayer riled & tinely sppiication for seview,

() Thet during the pericds invelved in this applisa~
tion the Saxpayer was engaged, o8 Piattsburgh, Bew Yask, in the
businass of selling instaliled prefadricated howesj that sush
Sales wars madie on & Lunp-sun conSTact basis fewr o price Waloh
included She cost of installetien on She sustomers® land, whish
COsd Was POt sparatsly stated; that the installation of pree
fahyicated homes consinted of delivery of wnesseshisd sestions,
mown &8 "spiite,” 0 the site, perasnently affixing she same
% provicusly prepared foundasions or Jesensts and poraneatly
connecting water, s, sleatric, plubing and oShwr witiily
sarvices; thas the Lnstallation of prefedwicated hanes 18, in
foot and intant, of & permenent asture, the homse being designed
for permnent plasenmd as comventional Swellings.

(3) That during the perieds invelvad in this sppliene
tion the taxpayer was also sngaged, at Plattsburgh, Bew York, is
the business of ssliing bouse trailers, at retetlls that sweh
anlas ware uads on & unit price contyaet dasis for o priee wiieh,
vhen fsatallation was farnished by thae vendow, insluded the sent
of installation on & aite a8 divested by the custener, whish
00Nt was ROt sepavetely stated; that the unit price ommtrecs
reflected, in svery case of & tiude=in, s Allownee for sush
trade~in i redustion of the purchase price.




(d) Thas the books snd recerds of D SapAyer Ware
exemined and audited by the Ssles Tax Buress for the pavieds
ended August 31, 1965, November 30, 1565, Pebwuary 28, 1966 ant
May 31, 3966; that for sush periods the Sexpayer's $etal Fyee
codpts from 611 sales were in the sum of 801,921, as andited)
net taxable sales of trailevs, 40 andited, were in the sun of
$291,000,40; that the net tassbhie sales of trailers, oo awdited,
reflected allowances for tyailers teaded+in a8 sppears on the
secords of the tapayer; thet during such pericds e tSapeyer's
reveipts from sales et taxedia were in the tetal sum of
$130,001.60 yepresenting receipts of sales of Sreilers wheve
taets for erection of prefabricated homes.

(3) Thet during the periods ended Auguss 31, 1963,
Noveaber 30, 1965, Pedbruary 38, 1966 ant May 31, 1966 the tane
pAYyer purchased unassenbled sections of preafudrisated homes in
the total sus of 7,005,350, as eudited, whieh sestisns were
ueed by the Sapayer in the performmnce of centrects for empital
additions to real property; that such unassenbled sections of
prefabricated houes Were not reselid, a8 sush; thatd the Sitle to
0 ths custonsre of the Saxpaysr until they wvere affixed %0 renl
PRty a8 an addition thareso} that all suah pureheses of
unsssesbled agotions of prefadricated hemes ware uade fyen vanders
vithout the State and withous paymens of any sles tax Wy the e
payer, who was the witimnte purchaser and oustensy.

(6) Thats she Sampayer hes failed %0 eplain or effer
any legsl axsuse OF Jestificetion for its feilure to yepars, as
& vendor, the full amount of ite taxsbis salen of Syailews, o»
0 saport, 48 & customer, any of its purchases of "splits” e
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which no seles Sax was paid end which were not for ressle or
otherwise exeupt, and omsequently, subject to She compensating
use tax,

Based upon the Teregoing findings and all of the evie
dence presented hevein, the Stase Tax Commission heredy

DETERMLINES s

(A) Thet for the peried sommencing Augest 1, 1965 and
ending May 31, 1966 She tampayer's receilyts from sales of Svelilere
were in the sum of $391,009.00 an aniited and assessed; that sush
receipis were receipts from retail sales of tangidle persennl
preperty, snd mbject t0 the sales tax iaposed Wy sestien 1305(a)
of the Tax Law o every yvetall sale of tangibhls peresnal prpenty.

(3) That for tiw period commneing Auguet 1, 1965 snd
ending JMay 31, 1966 the taxpayer purchased tangidie persensl
proparty oconsisting of wwassenbled sections of prefadeissted
building materials in performence of 1%s lwsp-sum scutseets fev
ompital Lwprovenmts t0 resl property, in the sum of $A7,005.50,
a8 audited and sssessed; that the Sapayer paid ne ssles tex en
such materials; thet all such purchases by the Saxpayer were
sudject to the compensating use tax isposed By session J1M0(A)
of the Tax Law computed on the inveioe prices of such sectiens
charged to the texpayer by its suppliers.

{(¢) %That, sccordingly, the sales and use Sax returss
£1led by the taxpaysr for the pericds ending Auguet 31, 1963,
Novesber 30, 1963, Pebrusry 28, 1966 and May 31, 1966 214 net
sgeuretaly reflect the toxpayer's receipts from taxable sales
a8 yotail of tangidls personal property now 1ts puvehasss of
tangible personal property swhject $0 conpensating uee Sanes)
that the taxpaysr failed to tranemit the full smount of the
sales and une Saxes imposed on it by the Tex law for swch pevieds,
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(D) That the Notice of Deficiency lwpesing compenssting
e taves, additionsl sales Saxes, penaltise end imterest an the
Saxpayer, for the periods ending August 31, 1963, Novenber 30,
1965, Pebrusry 28, 1966 and May 31, 19566 is cerveos; thet the
tional interess, if any, and other statutory cherges; Shat satd
Notice of Deficiancy doer 2ot include any Sax OF othar eharge
which oould not have doen Lamfully dewended, asd that She Sawe
Payer's spplisation for review with respect Shameto be and e
sane 12 deredy dmnied,
Dated: Aldany, Now Tork this 10th d&ay of Ceptember s 1988,

/s/ JOSEPH H. MUAPHY

[+ BRUCE NANLEY
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