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1o Commissioners Murphy, Meeduff and Conlen e
FROM: Vineent P, Molinesux, Hearing Offieer

. Bethlehem Auto Laundry, Ine
SUBJECT:  pplieation So review determinstion of
sales tax

A hesring on the above mat was held before me at
Albany, New York on Decenber 14, 1960,

The issue raised is whether the receipts from & UstONEr-
operated car wash are subject to the sales tax. In addision to 2
car wash operated attendants, which taxpayer coneedes %0 be
taxable, and upon ¢h the tax has been pald has two
auwmir operated cer wash stalls activated a perated
deviecs for which a quarter delivers the water, detergent, ete.
through a eyele which is suppose to oumgu-hnthﬂ'nuum
of the customer. In addition, there are maghines which say be
activated 8 guarter or a diln wvhich provide wax Lfor waxing she
car, which is delivered the same wand as the wesh service for
254, heat for drying the car for 104, a vacuum hose whigh aperstes
for a prescribed od for 10£, a dispenser for dispossble towels
ﬁa:wmwziawm.mmunuumnmmm
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The commodities, if taxable, are taxed under seetion 1105(a)
gﬁgl‘n,’i‘g Lew. The services, if taxable, ars taxsd under ssetion
11 )

rugmmzusnmmmmorwu
1132({b) of the Tax Law provides that "no tax shall be collegted
froa the customer u receipts from retail sales of ¢ ble
property which would result in a tax of five 8 oF
188", they are unable to collect the tax and eonsequently are
gt reqngad to pay to sthe State a tax which they are not psrmitted
¢ollect.,

However, section 1137 of the Tax law provides in pars that
*xvcr{tmwa required to file a return ¢ = = ghall, at the tim
otrinﬁuuahmw, pay to the tax cosmission the taxes imposed
by" ( cle 28) "a» wcli 1 as al) other monies collected by sueh

m acting or purperting to act under the provisions
EM’.&& a8), ne pre
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Section 1141 of the Tax law provides for precesdings te
recover the tax "Whenever any person required to collest the tax
:2.:1 .ﬁul M”muut OF pay Over any tax,; penalty or interest
Voo o 'R

the vendor (section 144,060), "Every pearsen recelv
ormmmuonummnhotmmny'**dﬁ
taxes 8o gollegted or required to be e Ty
revemue® (ssction 144,080}, and "2, The re '

sxount of gross receipts from sales, serviees and tamable Srans-
actions by the monmdthcmnn{

period covered the return and wi 4
resdt to the director of revenue the amount of the tax

sny and all monies golleeted from purchaser as saled Sax,.”

The tax had been eollected tokons for small puwrehanes
m‘in 1961 a new section was added 3 the statute whish MM.

*notwithstanding the rate of taxes imposed

by this chapter, and in order to avold
fractions of o8, the fellowing bracketss
shall be ap mmiomtmmmmbh
transactions}

#{1) On sales of less than twenty~five cems
no tax shall be added;”

Under the provisions gited; the court held thas the vendor
ma;; ed to sollect or pay & tax on items sold for less
than e

At the time of the decision, the [Mssouri statwie differed
ﬁmmmwnﬁmmmsmum:?r
lmm o reml taxas wmﬂm ool soted
the New York statute (Arsicle 28} requires the vendor to pay the %ax

ned.
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dularca it "unlewful for the vendor to nburh or in any way
waive the ocollection or ition of the tax or to consider thas
the tax is included and oo as part of the sales prices”
tmomum.ulum ion in offeoct wvhich provided
that the total reesipts from vending machines would be considered

as the total selling m« the personal property distriiuted

the machines mat be reported ams the ampunt of sales
mbeattem.rhd e provi ummnmmnn
collect an amount ummumm.mxmsatmm)
in excess of the tax euomputed at the rates preseribed.” Ths court
stated that the tax is imposed upon the transagtion and its payment
to the state 12 not dependent vwhether it is oollected o
whether the consumer pays it, sof al mamber of articles
on which no tax can be oollected under the "braeket system®™ does
ot make the system diascriminatory or arbitrary.

However, the eourt in the
*Cur attention hu not besen ealled onzhwwtaloa ﬁ
Tax Aot which Mlﬂ.dﬂ the collection of

from a or regardless of the faet that the wmmw is
-oml zthcutammnofthormmtnnboum.

mmumw.runmo xle of how a vending maghine

operator sould oollect a tax of a on of a osnt a
customer. Rather than using m tracket schedules

bty the Utsh Tax Commission, the court uyothenm g.
tax could MWM»&:W,MM‘D? to

price and 3 to the tax. The New York HState statute doss bave
a provieion which farbids the promulgation of any seheduls whicgh
provides that & tax shall be collected from the oustSomsr

recsipts from muz sales of sangible personal property
produces & tax of 5 mille or less {(last ummuotmmatb)
of the Tax Law already quoted above). Nevertheless, this provisiea
myntmtoulo.ofumhh Mmpﬂyuﬂdon aet

es of servioes. Therefore w O8e BUPPETYS

Isu tiethlehom Aute la is for the tax on

zu md 252 sales of services coine-operated machines,

omhmﬁuraruta}d ntm.onlyuulod
Whh personal property as or 254 is involved,

Payment under bracket schedules has also been the subjess
of litigation in New York under the former New York City sales tax
from which our own statute is drawn, With respecet to tragket
schedules, the New York City statute provided thet “Sueh schedules



or schedules may provide that no tax need be collected from the
purchaser upon re¢eipts below a stated sum, * * *%,

The New York State statute provides that “Sush schedule
or schedules may provide that no tax need be eollected from the
customer upon receipts, amusement charges or rents below a stated
sum * ¢ &, Suech schedule or schedules shall provide that ne tax
shall be cocllected from the customer u recelpts from reteil
sales of tangible personal property ch & * % produces a tax on
five mills or lesa,*

Under the New York City statuts the tax on minimum sales
has been sustained in Queens Vending Corp. v Gity of New York, 16
Mae 2d 968, aff'd U6

"hn by © ko ¢ .

purchaser, g y is not measured tha amount
ollected from the purchaser but oy the regsipts required to be
included in such return * = s, He must tax even if
failure to collect 4e due to no feult of his own.*

'rh: same situation a in New York Aukometic Cantass
%&aam,mw NY 24 & nd the above decisions
were »

In a release to0 Prentioce-Hall, Inc. dated October 5, 1965,
Counsel to the State Tax Commdasion stated that vendors are net
exenpt from lisbility for salss tax on below minimum sales, He
nted out that even before ite smendment by Chaj 575 of ti»

ws of 1965, seetion 1132(b) of the Tax Law provided for rascked
schedules designed t0 produsce collections squal so far as
practicable to the statutory kpnmen:gu of the total receipts of
the vendor "upon whom a tax is izmpesed Ly this artiocle,”

Also, Chapter 588 of the laws of 1965 added to ssotion
ms.mpnmmﬁmu»wdwxmumw
coineoperated vending mmchines by a vendor primrily engaged in
making such sales ereby recognising that »ithout such an
amendment sales at 10 or lese were taxsble regardless of the
vendorts insidlity to ¢ollect the tax from his cuatomers.

Acosrdingly, the proposed determination has been drafted
m:«ln% the appiication, and I recommend that it be signsd by the
Cormisaion,

Irmwi kindly sign one original and thres coples
of thwmod dmxﬁzmum mﬁnﬂmn the same sogether uﬁh
the entire file to the Law bureau for further processing.
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STATE OF NLW YORK
STATE TAX COMMISSION
IN THE MATTER OF THE APPLICATION
OF
SETHLEHEM AUTC LAUNDRY, INC,
£0 REVIEW THL DETERMINATION OF SALLS TAX
UNDER ARTICLE 28 OF THL TAX LAW FOR THE :

PERIOD ENDING FEBRUARY 28, 1966 AND MAY 31,
1966 ]
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Bethlehem Aute Laundry, Inc., having filed an application
to reviev the determination of sales tax pursuant to Article 28
of the Tax Law, and a hsaring having been held at the offfice of
the State Tax Commission, State Carpus, Albany, New York on
Decerber 1%, 1966 befeore Vincent P, Molineaux, Hearing 0ffficer of
the Department of Taxation and Finance, and the recerd having
been duly exarined and considered,

The Stats Tax Commission heredby finds:

(1) That the taxpayer, Bethlsher Auto Laundrv, Inc,, ie
engaged in the operation of car wash and waxing services through
coin-operated machines, The machines are activated by the customer
by the insertion of 25¢ coins., The customer uses the apparatus
to wash or wax his car, In conijunction with the rendition of such
services the taxpayer also has ccin-operated machines which provide
towels and other commodities on the inserticon of 10¢ coins,

(2) The taxpayer filed New York State sales tax returns for
the periods ending February 28, 1966 and May 31, 1966 from which
vere excluded the aforesaid receipts of 28¢ and 10¢,

(3) That the State Tax Cormission fsmued notice $#955038S
dated September 16, 1366 asseseing additional sales tax against
Bethlehern Auto Laundry, Inc, in the arount of $68,0% for the
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period ended February 28, 1966 and $100,78 for the period ended
May 31, 1866,

(4) That the arocunt of the assessrent was paid under protest
and application was made for a hearing pursuant to section 1138 of
the Tax Law, ‘

(5) That taxpayers business is located at 8 Woodridge Road,
Delmar, New York, which is in an area whers the applicable sales
tax i{s 2V and that no tax has been collected from the customers on
receipts of 25¢ or 10¢,

(6) The taxpayer contends that its only duty is to collect
the tax pursuant to section 1131 of the Tax Law as trustes for
and on account of the State pursuant to section 1132 of said law
and that the taxpayer is not liable to pay any tax on vecaipts of
25¢ or less under the schedules promulgated by the Tax Commission
pursuant to section 1132 of the Tax Law,

(7) That section 1105(a) of the Tax lLaw imposes a tax on the
receiptes from every retail sale of tangible personal preperty and
section 1105(e)(3) imposes a tax on the receipts from "maintaining,
servicing, repairing tangible personal property not held for sale
in the regular course of bueiness, whethar or not the services are
pesrformed direatly or by means of coin-operated equipment ¢ & &%,

(8) Section 1137 of the Tax Law provides that "Every person
required to file a2 return * ® ® ghall, at the time of filing such
return, pay to the tax commission the taxes {mposed by this article® ¢ 0%,

Based upon the foregoing findings and all of the evidencs
presented herein, the State Tax Commission hereby,

DETERMINES:

(A) That all of the receipts from the sales mads and the
services rendered by the taxpayer by means of coineoperated machines
ars subject to the sales tax imposed by section 110§ of the Tax Law

vhether or not the tax is collected by the taxpayer,



(B) That the notice assessing additional sales tax against
Bethlshem Auto Laundry, Inc, for the periods ending February 28, 1986
and May 31, 1386 is correct and,

(C) That the taxpayer's application is hereby denied,

DATEDs Albany, New York this 23rd day of March s 1987,

STATE TAX COMMISSION

/s/ JOSEPH H. MURPHY
res n
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