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Section 1137 of the Tax Law provides thnw

. to file & veturn . . . shall, at the time of
such retum wwmmmmmm by this
artiole [Article 28 of the Tax Law) as

nneys
solles by such person as or purp ut under the
provisions er this artisle." !nmu%

Under the proposed determination forwarded herewith
; would dbe required to pay mmmmdn
erm‘ 15 esnts & glass even Wmmmumm
from the customer.

A similay issus was desided by the Tax Commission on
April 3, lﬁ‘f in a formal determination entitled Matter of
Sethlshem Auto Laundry, Ins. That matter concemned the liability
&nm&rmuammu sales tax on sales of oar

10 gents, The Commission u'ua the uuuﬂm in ?nt matter,

and hearing officer
“::’Mﬁ 3 7,»mmmmmummmm~=.
sttached, The p deternination in the Blue Bird Tavern &
Restanrant matter is in sccord with the conslusicn reached in
mmmtmwmmmmummorm
Auto laundry, Inc.

' In Matter of Bethlshem Au Wr‘ W"lﬁc‘
on the mtmmcdmam 1132(b) of Tox Law,

sentence provides as ¢
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shall be collested from the customer upon reseipss

from retail ssles of tangidble personal property whiach
under the rate imposed by erticle twemty-eight, w'ﬁor
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twanty-ning, produse & tax of five nills or less.
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have no ifically relied on this section. In any evemnt, it
is dowd whather that provision is 11cadble to the reseipis
otumbu that is, receipts sudj mmmmur)
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such sales is imposed under section )of the Tax Law
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STATE OF NEN YORK
STATE TAX COMMISSION
]
IN THE MATYER OF THE APPLICATION
or
Pnilip H. Komp and Bobert C. Schuhl &/bv/a
BLUE BIXD TAVEAN & RESTAVAANT
|
70 REVIEVW DETERMINATIONS OF BALES TAX URDER
Ammeawmwmmmm :
ENDING BOVERMBER 30, 1965 AND PRBAUARY 28,
mssmmwwﬁovm PAID POR :
$
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Philip K. Komp and Robert C, Schuhl, doing business as
Blue Bird Tavern & Restaurant, having filed an application %o
review the detersinations of sales tax pursusnt to Article 28 of
the Tax lLaw, and a hearing having desn held at the offise of the
State Tax Commission, State Campus, Alvany, Mew York on Decemder 7,
1966 before Vincent P, Molinesux, Nearing Officer of the Department
of Taxation and Pinance, and the record having besn duly examined
and considered,

The State Tax Commission hereby finds:

(1) That the taxpayers, Philip H., Komp and Robert G,
Sahuhl, doing dusiness as Blue Bird Tavern & Restaurant, are
engaged in the operstion of a tavern and restsursnt where both
food and beverages are sold to the pudblic, including beer at
15 cents & glass.

(2) That the taxpayers filed New York sales and use tax
returns for the quarters snding November 30, 1965, February 28,
1966 and May 31, 1966 and reported on such returns & total
Sew Yorx State tax computed at the rate of 26 of the taxadle
sates and services, Such total taxes were reported in the
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smounts of $323.22, $321.89 and $307.68 for eash of the sbove
quarters respectively; that the taxpayers, however, only paid
with such returns the smounts of $169.22, $169.26 and §187.26
for each of the above guarters respectively, contending that
the unpaid balances of $154.00, $152.63 and $160.38 represented
credits taken by them on the returns for taxes at the rate of
2% on the taxpayers' estimsted receipts from sales of beer at
prices less than 26 cents.

(3) That taxpayers cozputed the claimed oredit for
each quarter by first multiplying the nusber of kegs of deer
dispensed by the estimated number of glasses of beer priced at
15 cents in each keg to arrive at the total estimated nusber of
such glasses of desr sold; that taxpayers then multiplied the
estimated number of such glasses of deer sold by 15 cents, the
selling prics for each glass of beer, to arrive at the total
estinated receipts from sales of all such glasses of beer; that
taxpayers then multiplied such total estimated receipts dy the
applicable sales tax rete of 2%, subtracting such produst from
the total taxes reported on their guarterly sales and use tax
returns,

(4) That the State Tax Commission issued notices of
deterninations #90T06823 and #90TO6524 assessing the New York
State 2% sales tax against Blue Bird Tavern & Restaurent in the
sacunt of $162.33 for the quarter ended November 30, 1965 and
$158.60 for the quarter ended Fedruary 28, 13966, dissllowing
the aredits taken for such quarters; that & hearing was held as
aforesaid to review ths determinations of tax for the shove
quarters; that subsequent to the date of the hearing, the
ttate Tax Commission demsnded payment of the smount of §$160.38
tak'en &8 & eredit for the quarter ended May 31, 1966 (Notice
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Bo, 90823244); that payment of this claim, together with interest
in the amount of $2.43, wvas made by the taxpayers for such
quarter; that a refund of such payment has besn requested by
the taxpayers; that such request, the tapayers conssating
thereto, is hereby desswd an application for a refund for such
quarter and is hereby considered in this deteminatioen.

(5) That taxpayers' tavern and restaurant is located
at 205 Mohawk Avenue, Scotia, New York, an area of the State
where the applicable sales tax rate is 2%, and that no tax has
been collected by taxpayers from their customers on receipts from
sales of less than 26 cents.

(6) That the taxpayers contend that their only duty
is to collact the sales tax from the customer, a8 trustes for and
on account of the State, pursuant to section 1132(a) of the
Tax Law, under a schedule for collection of the tax promulgated
pursuant to section 1132(d) of the Tax law, and that sinse sush
collection schedule doss not require the taxpayers to collect a
tax from the customer on sales under 26 cents, the taxpayers
sre not liable to pay & tax on receipts from sales under 26
cents.

(7) That pursuant to seation 1132(d) of the Tax lew,
the Tax Commission promulgated a regulation establishing the
following schedule for collection of the tax from purchasers
with respect to any receipt, ssusement charge or hotel room
rent subjeat only to the 2% sales or use tax isposed by ¥ew York
State.

"Section 525.1 BSales and use tax bmkct
for suu and local tax p:g:u. (a) The following
e .
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*(1) The following scheduls is applicadle
where & tax of two per cent is isposed:

N0 DO GONT NEW IOrx SUAWE WA s
On purchases of less than one dollars
Amgunt of sale Tax to de collected
$0.01 to $0.25 None
26 to .65 L
66 to .99 - 4

*On purchases of one dollar or more, the tax is

ey Ty Ay

dollar.” (20 NYCRR 525.1(s)(1))

(8) That section 1105(d) of the Tax lLaw, in part, isposes
s tax on receipts from every sale of besr, wine or other alcoholic
beverages, irrespective of price, sold in or dy restsursaats,
taverns or other establishments or by caterers, and that sestionm
1105(d) further provides that the receipts subject to tax under
that section include any cover, ainimus, entertairment or other
charge made to a customer.

(9) That taxpayers' receipts from the sels of besr in
their tavern and restaurant were subject to sales tax under
section 1105(4) at the 2% rate imposed by New York State.

(10) That section 1133(a) of the Tex law provides that
every vendor of tangible personal property or services "shall be
personally lisble for the tax imposed, collected or reguired to
be collected under this article [Article 28 of the Tax Lew]”.
(Buphasis supplied)

(11) That section 1137 of the Tex law provides that
"Every perscn required to file a return * @ © ghall, at the time
of £iling suoh return, pay to the tax commission the taxes imposed
by this article [Article 28 of the Tax lLaw] as well &8 all other
moneys collected by such person acting or purporting to ast under
the provisions of this article.” (Bwphasis supplied)




Dased on the roregoing and all of the evidense presented
harein, the State Tax Commission heredy

DETERMINES s

(A) That taxpayers, as vendors of beer in & tavern
and restsurant, ars subjest to the tax ismposed by ssction 1105(4)
of the Tax Iaw on all of their receipts from such sales of heer,
irrespective of price, whether or not the tax was collscted from
the customer;

(B) That the notices of determinetion #90T06823 and
#90T06E28 sssessing sales tax against Blus Bird Tavern & Restaurant
for the quarters ending November 30, 1965 and Pebruary 28, 1966
are correct; and that taxpayers' spplication for redetermination
of such assessaants is heredy denied.

() That taxpayers’ applisation for refund of $162.681
paid for the quarter ended May 31, 1966 is also hereby denied,

Dated: Aldeny, Mew Yorx on the onddey of  Scptember s 1967.

STATE TAX CONMMIRSION

/s/ JOSEPH H. MURPHY
/s/ JAMES R. MACDUFF
WW

/s/ WALTER MACLYN CONLO



