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TO: Commissioners Murphy, Macduff and Conlon
FROM: Martin Schapiro, Hearing Officer
SUBJECT:  pyrime State Building Co.

Applications for hearing on refund of
sales taxes paid for periods commencing
August 1, 1965 and ending August 31, 1966

A hearing in the above matter was held before me at the
New York City office on December 16, 1966. The appearances
and exhibits are as indicated in the stenographic minutes of
the record,

The issue herein is whether or not sales taxes were properly
imposed on admissions to the Empire State Building Observatory.
The facts, more fully set forth in the proposed determinatiom,
disclose that the taxpayer is the operator of the Empire State
Building Observatory located therein; that admission tickets to
the Observatory are sold to the public ranging from 60€ to $1.50
per person; that such tickets entitle the ticket holder to be
admitted to an enclosed area on the 86th floor snd one on the
102nd floor on both of which floors observatories are located
entitling the holder to obtain a panoramic view of the surround-
ing metropolitan area and countryside. Moreover, on the B86th
floor, there are provided for the benefit of the ticket holders
coin-operated voice recording machines, picture booths, souvenir
stands and coin-operated food and drink dispensing machines.

Section 1105(f) (1) provides for the imposition of a sales
tax on "Any admission charge where sueh admission charge is in
exeess of ten cents to or for the use of any place of smusement
in the state, . . ."; section 1101(d)(2) defines admission
charge as "The amount paid for admission, including any service
charge and any charge for entertainment or amusement or for the
use of facilities therefor."; seetion 1101(d)(10) defines a
place of amusement as "Any place where any facilities for enter~
tainment, smusement, or sports are provided."

Such provisions of the Tax Law were to some extent modeled
after the provisions of the New York City Amusement Tax (Sections
@4 6-1.0, aﬁb-z.o of the New York City Administrative Code) en-
acted pursuant to the State Enabling Aet authorizing the City of
New York to impose a local tax on admissions to places of
smusement (Chapter 278 of the Laws of 1947). The differences
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between both the City Code and the State Tax Law are readily
apparent upon examining the definition of “place of smusement.”
The definition contained in the prior New York City Law defines
"place of amusement™ as "Any theater of any kind, eoncert hall,
cpera house, fther glacg where a performance 1s given, falr,
exhibition, eircus, golf course, athletic field, sporting arens,
gymmesivm, bowling alley, shooting gallery, swimming pool, bath-

ing beach, skating rink, billiard, pool or ping pong tables an
other aimﬂlar places, or rac%lities of entertgigﬁent o% ggggg-
ment, including amusement devices, merry-gos-rounds, ature

ns, ferris wheels, and other devices, whether or not sush
devices are contained in an enclosure." (8eotion GL6-1.0(}),
emphasis supplied),

The taxpagor urges that the provisions of the Tax Law
covered fewer taxable situations than the City Amusement Tax

Law; that since the New York City Comptroller had ruled (ruling

of April 13, 1956) that the Observatory is not a place of amuse~
ment, it could not be so within the more limited definition set
forth in Article 28 of the Tax Law. First, it is to be noted

that the April 13, 1956 ruling of the Comptroller superseded an
earlier ruling dated August 10, 1954 which held to the contrary;
that the reason for sueh change of opinion could not be ascere
tained and that it is equally likely thet the prior ruling holding
that a tax was due on admissions to the Observatory correctly
interpreted the provisions of the Administrative Code, In amy
event, a comparison of the language in the City Administrative
Code end the Sales Tax Law discloses that whereas the words

"place of amusement™ in the Code referrsd to elther certain types
of enumerated places, or facilities having certain qualifications,
the Seles Tax Law broedened the definition by eliminating any
restrictive definition as to the type of facilities, TUnder the
State Law a place of smusement does not necessarily have to be

a place where "a performence is given , . . ," as enumerated in
the City Code. Thus, the taxpayer's a.rgmunf’; that there must be
a requirement that those in control of its operations provide a
presentation, performance or device and that the Empire State
Observatory merely providesz a platform and not the view which is
already in existence, may have some bearing in interpreting the
City Code. The giving of & performance or the providing of devices,
however, are not requirements under 3tate Law.

In any event, the Observatory Tower on the 102nd floor is
a faeility ensbling the taxpaier to view the entire countryside.
Moreover, the picture booth, the coineoperated voice recording
machines and the various food and drink dispenaing machines are
all facilities for the amusement of the patrons,



v ,3-

The taxpayer contends further that the Cbservatory is not
a8 place of smusement since the view the visitor sees is neither
smusing nor entertaining but edifying snd edusaticnal. The
dictionery definitions provided by the taxpayer in his memorandum,
however, seem to indicate that the definition of amusement or
entertainment does not preclude edificetion or education but that
such amusement or entertainment is a "pleasurable ocoupation of
the senses”™, The fact that such entertainment may be eduscational
18 seen in the definition of place of amusement as "Any theater,
. . » concert hall, opera house . . ." found in the New York City
Administrative Code.,

The proposed determination, therefore, denies the application
for refund and holds that the Empire State Bullding Observatory
is a place of amusement in this 3tate, that the admission charge
is for entertainment or amusement and that facilities for enter-
tainment or amusement are pirovided. If you agree, kindly sign come
original and three copies and return the same together with the
entire file to the Law Bureau for disposition,

/s/ MART IN SCHAPIRO

| Hearing OIT1.
HS!lmuﬂéf’ e g cer
- /- b v/
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STATE OF W&wWw YORK
STATE TAX COMMISSION
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EMPIRE STATE BUILDING GO,
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Empire State Building Campsny, having filed applie
sations for refund of sales tazes paid pursumt %o Whe
. provisiems of Articles 28 and 29 of the Tax Lew and New
York City Loeal Law No, 73‘of 1965, as amended, for the
period eommeneing August 1, 1965 and ending Auguss 31, 194§,
end for the quarterly periods ending Eovemder 30, 1965,
Februery 28, 1966, May 31, 1966, md Augwst 31, 1966, md o
hearing having been held therecn om Desemder 16, 1966 defere
Martin Sehapive, Hearing Offiecer of the Department of Tamatien
md Finmmce, at 850 Centre Street, New York, New York, and the
taxpayer having appeared by Cowmsel, and the matter having
been Quly examined and gonsidered, |

The State Tax Commission hereby fiads:

(1) That the taxpayer, & partmership, is the operator
of the Empire 3tate Building, & well-imowm lendmark situated
in New York City, and the operator of the Hupire 5tate Bullding
Gbservatory loeated in sush buuahu ehd during She perieds
involved the taxpayer oh&pﬂ sdntassion to the Observatory as

prices of $1.50 for essh adult, $,75 for ecash ohild or a8
spesial group prices of $,60 per ehild from the age ef § Shreugh




11 years, $.75 per student frem the age 12 to 18 years and
$1.20 per aduls; that no sales taxes were collected om such
admissions.

(2) That, however, the taxpayer filed New York 3tate
and loeal sales and use tax returns for the periods ecommeneing
August 1, 1965 and ending May 31, 1966 psying thereom the
snoumt of $85,114.67 as and for New York State and New Yerk
City sales taxes which amount represents 5 per eent of the
sftuission charges %o the Empire 3tate Bullding Cbservatory
Teported on the returns, Sogether with additional interest
from the dus date of the returns to the dates of filing ef
sush retwrns; that in additiom thereto the taxpayer filed a
New York State and local sales tax return for the periocd eom~
meneing June 1, 1966 and ending Augusts 1, 1966 and paid ss mad
for New York State and Yew York City sales tmi the smowmt of
43,880,805 which amount represents 5 per eent of the aémission
sharges to the Observatory reporsed on the retummj that the
taxpayer seeks a refund of the sdove amoumts,

(3) That the Empire State Bullding is 102 steries highj
Shat on the first and second floors of sush building there
are sultural and edusatiomal éisplays whish are open to all
visitors of the Empire State Building without charge; that in
sddition Sherete there are located on the 86th and 102nd
floors of the bullding, sress whish are set aside for the
observation of a pancramic viev of the surroumding metrepolitem
ares and sountryside for many miles; that such areas comtala
obnivitwtu for such vieving and are designated by the tax-
payer mnd knowm by the public as the Mmpire State Bullding
Cbservatory; that im order to de admitted to sush sreas en eash
of the floors, an sdmisaion ticket must be purchased at rates
already specified in Pinding No. 1 above; that sush tioked
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admits the tieked holder to doth ohservatories, and no admise
slon S0 either cbesrvatory, with rare exeeptions, is permitted
to persons who have not purchased the tiokets.,

(k) Thas the tioket holders sre guided %o mn elevator
&t whioh poeint & portion of the tickets are esllested, defore
She ticket holders are permitted %o enter mnother slevatar
going to the observatory on the 86%h floor, The cbservatory
on the 86th fleor sonsists of a large enclosurs surrounded
by windows out of which the ticket holder ean view the surrounde
ing metropolitan area and countryside. The ticket helders may
alse prosesd through sxits om to ‘& outside terrase surrounding
the enclosure which terrace ia pretected by a parapet wall |
md reiling So obtain a less obatructed view, mnd for evem &
better view the ticket holder has available 104 eoin-operated
binceulars.

(S) That in addition to the fasilities for odservation
of the surrounding metrepolitan sres and uuntrn_zh, sddisionad
fasilities for the amusement of the tisket holders are provided,
which inelude & coin-operated voise recording mashine, & .
photograph bdooth where the ticket holder ecan have his pisture
Saken sgainst a wural sky line, a souvenir stend from whieh
souvenirs and other arsicles of & similar sort san de purshased
and golan-oparased food and drink dispensing wending meshinesp
that all of the aforessid adéitional fasilities whieh are
operated by & soncessionaire, the ABQ Vending Sorporatiom, are
cnly available to ticke$ holders whe have paid the atmisaion
charge,

(6) That from the 86sh floor the siekets holders then
snter into & speelal elevator arriving at the cbservatory
lovated on the 102nd floors that the observasory is spesially
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oconstrusted by being cempletely surrounded by windows in oxder
to provide and feeilitate an mhtmud view of the surrounde
ing metropolitan area and eoumtryside.

(7) That people purehase admissions to the Cbssrvatory
in order to enjoy a pmuzt view of the surrounding ares,
although they may also be motiveted by a desire te educatde
tm::.vu; to enrich themselves sulturally or by other motives
sush as ths pleasurse of telephoning from the Sop of the Rapire
State Building (see page L8 of the minutes).

(8) That seetion 1105(f)(1) of the Tax Law provides
for the imposition of a sales tax on “"sny adniasion charge
where such admission sharge is in exoess of ten eents to or fer
the use of sny plase of amusement . . "} sestion 1101(8)(2)
of the Tax Law defines eadmission eharge as "the smount paid fer
admission, including sny service sharge and eny charge for
mtertaimment or smusement or for the use of fasilities therefor.";
ssotion 1101(8)(10) of the Tax Law defines a plase of mwusement
a8 "any plase where sy t‘uiilttu for entertainment, amusement,
or sports are provided."; that such definitions are 2lso eone
‘tained in the New Yoark City Losal Law No, 73 of 1965, as smended,

Upen all the foregeing facts herein, the 3tats Tax
Comnission heredy

DETERMINES:

(A) That fasilities losated om the 102nd floer of the
Bupire 3tate Bullding have been provided by she tsxpayer for
the unobstrueted observation of the surrcunding metropolitem
area and sountryside; that additional feeilitices for a relatively
uncbstructed panoramic view have also been provided on the 868h
floor; that in sddition Curther fasilities on the latter fleer
have desnn provided for other diversified smussments as set
forth in Finding of fact No. 4.
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(8) That the areas on the 836th snd 102nd floers wnieh
scaprise the Hmpirs 3tate Building Cbaervatory sonstitute
plases of asusement in this 3tate snd that the sdmission oharge
ia charged for the use of suoh pleses of sausement in the City
and Btate of New York,

(¢) That the amounts paid for sdmission to the Empive
State Building Observatory are charges for entertalnment oy
smusement.,

(D) ‘hat sscordingly, Hew York State ead New York City
taxes at the comdined rate of § por cent (Now Zork State 2 per
gont tax and Yew York City 3 per ecent tax) were lawfully due
and oving on sush adnission sharges améd taxpayer was required
to gclleot She Hew York 3taie and Nsw York City sales taxes en
such sdmisaion sharges in the smounts set forth in seetiam
$25.1(a){4) of the regulations of the 3tate Tax Commissions
(20 nve "R S25.1(e){k)).

{2) That the texpeyer's epplication for relund of she
amounts paid by L% a8 and for Wew lork 3jete and liew York City
sales taxes and interest thercon 18 hereby denled,

DATED: Albany, New York this 23rd day of March  , 1967,

BTATE TAX COMMISSION

/s/  JOSEPH H. MURPHY
esiden
/s/ JAMES R. MACDUFF
ssiensy
/s/ WALTER MACLYN CONLON
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