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STATE OF NEW YORK
STATE TAX COMHISSION

In the l,latter of the Petition

of
John and Jennie Rosa, d/b/a

J o h n ' s  P i z z a
AFFIDAVIT OF },{AIIING
OF NOTICE OF DECISION
BY (CERTTPTED) lrAlt

For a Redetermination of a Deficieney or
a Refund of Sa1es & Use :
Taxes under Article(s) Ze & 29 of thet"* t'" fo" th" gff{il. ooo. L ,-r6u' -
state of New York 

'June 30' 1967

County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 30th 6sy 61 April t L97L, she served the within

Notice of Decision (or Determination) by (certified) mall upon Albert Benson

(representatlve of) the petitloner in the wlthin

proceedin$r by encloeing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Albert Benson

3h31"::'#f'3l,Iu' 11435
and by deposlting same enclosed in a postpaid properly addressed rrapper ln a

(post office or officiat deposltory) under the exclugive care and cuetody of

the tlnlted States Post Office Departrnent withln the State of l{ew York.

That deponent further says that the said addressee is the (representative

of) petttLoner herein and that the addrees set forth on said nrapper is the laet

known address of the (representatl.ve of the) petitLoner.

Sworn to before me this



STATE OF NEW YORK
STATE TAX COWISSION

In tbe Matter of the Petition
:

of

John And Jennie Rosa, d/b/a 
3

rlohn' s Ptzza :
For a Redetermination of a Deficiency or
a Refund of Sales & Use :
Taxes under Article(s) ZA & 29 of the
T"* tt' fo" th" 

ffif$= aoo. 1, 1965t rhroush
June m-,--Tt6?

State of l{ew York
Gounty of Albany

AFTIDAVIT OF MAITING
OF IIOTICE OP DECISIOI{
BY (CERTTPTED) I{AIL

Martha Funaro o being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 30th day of April t L9 7 l, she served the withln

Notice of Decision (or Determination) by (certified) mall r.rpon John and Jennie

Rosa, d/b/a John's (representatlve of) the petitioner in the within
P lzza

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fo]1ows: John and Jennie Rosa
d/b/a John's  Pizza
8821 26th Avenue
Brooklyn, New York

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official depository) under the exclusive care and cuetody of

the United States Post Office Department withln the State of ilew York.

That deponent firrther says that the said addressee is the (representative

of) petitioner herein and that the addregs set forth on said wrapper ls the laet

known address of the (repreaentatlve of the) petltloner.

t L97L.

Sworn to before me this



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

JOHN AND JSINIE ROSA :
d/b/A JOHN.S PTZZA

for Revision of a Determination or for:
Refund of Sales and Use Taxes under :
Art icles 28 and 29 of the Tax Law for :
the Periods August !, 1965 through i
,June 30, 7967. :

DETERMINATTON

The applicants, John and Jennie Rosa have f i led a petit ion

for revision of a determination or for refund of sales and use

taxes for the periods August 1, L965 through June 30, 1967. A

formal hearing has been held. before Lawrence A. Newman, Esq.,

Hearing Off icer, in the off ices of the State lax Commission in

the City of New York on OcLober 2, 1969. The applicants appeared

througtr their representative, Albert Benson, C.P.A., and ttre

Sales Tax Bureau was represented by Edward H. Best, Esq. Counsel,

(So lomon  S ies ,  Esg . ,  o f  Counse l ) .

ISSUE

Whether sales

one doI lar  or  more

of pizzas for off-premises consumption costing

are subject  to  the sa les tax.

FINDINGS OF FACT

1.  The appl icants ,  John and Jennie Rosa,  have f i led sa les

and use tax returns under the trade name, "John's PLzza, " and

paid. the amount shown to be due upon each tax return as follows:

a. Quarterly returns for the periods
August I,  1965 through August 31, 7966.

b. Annual return for the period June 1, 1966
through May 31, 1967, and

c. Final return for the period June I through
June  30 ,  L967 .

2.  On January 3,  1968,  the Sales Tax Bureau issued a not ice

of determination and demand, numbered 90, 130, 274, against the

applicants covering the period August I,  1965, through June 30, 1967.
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The notice detai ls ad.dit ional sales taxes due in the amount

of  $452.7L,  p lus s tatutory  in terest .

TLre addit ional sales taxes were based upon an audit of

the vendor's records by the Sales Tax Bureau. The audit resulted

in the inclusion of a category of sales of whole pizzas eaten

off the premises which the vendor had excluded from taxable sales

as exempt. The combined Statewide and local sales tax rate was

then applied to this increase in taxable sales to determine the

amount of addit ional sales taxes due.

3. In response to the determination issued, the applicants,

on January B, L968, made a written request for a hearing. Itr is

request was accepted by the Sales Tax Bureau as the equivalent

of an application for revision of t tre determination.

4.  Sect ion 1105 (d)  (3)  o f  t t re  Tax Law imposes the sa les

and use tax in those instances wtrere the sale is for consumption

off the premises of the vendor, and consists of a meal, or food

prepared and ready to be eaten, of a kind obtainable in restau-

rants as the main course of a meal, including a sandwich. Food

other than sandwiches which is sold in an unheated state of a

type commonly sold in the same form and condition in food stores

other than those principally engaged. in sel l ing prepared foods,

is excepted from this category.

TLre tax applies only when the charge to the patron is

one dollar or more for a sale of food and drink of any nature,

or  o f  food a lone.

5.  A p izza is  an open c i rcu lar  p ie  made typ ica l ly  o f  th in ly

rol led bread dough spread with a spiced cheese and tomato mixture

and baked. PLzzas are general ly prepared to order, by this vendor,

in sizes up to twenty-four inches in diameter, and eaten hot.

On requesL, this vendor wil l  package a whole pizza in a carton

as a unit to be eaten of f  the premises. TLre ctrarge for each

packaged pi-zza is more than one dollar.
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6. Pi-zzas have been eaten as a snack, €ts an appetLzet Lo

a larger meal, and as the main course of a meal. Some persons

can and do individuatly consume large, whole pLzzas. The vendor

does not determine at ttre time of sale the purpose for which the

pizza has been purchased, or the nature of i ts consumption.

7. l fhen a pizza is sold for off-premises consumption, the

vendor has no knowledge of the number of persons who wil l  consume

the pizza. Therefore, the amount applicable to each person can-

not be ascertained by the vendor from any evidence at the t ime

o f  t he  sa le .

DETERMINATION

A. A whole pizza sold for consumption off the premises of

this vendor is sold as a meal or the main course of a meal within

the meaning of section 1105 (d) (3) of the Tax Law.

B. TLre notice of determination, numbered 90].30274 issued by

the Sales Tax Bureau against the vendor, John's Pizza, is supported

by the provisions of Art icle 28 of the Tax Law and is correct.

c. the said notice of determination is sustained.

DATED: Albany, New York

W 
?o , i ?z t

STATE TA>( COMMISSION

I

VhI6" lCo+.."".^^.
COMMTSSIONER

COMMISSIONER


