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STATE
STATE

OF }IEW YORK
TAX COMI.{ISSION

. r '  ! ' /  j

" - /

In the llatter of the petition

:
of

R & S CASUALS, rNC. :

:
For a Redetermination of a Deficiencv or
a Refund of Sales & Use i
Taxes under Art ic le(s) 28 & 29 of the
Tax Law for the WA/W\/periods ApriJ: 25, Lg66

to Fel:rrrra rrz 5 1 969

AFFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFIED) t{AIr

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finanee, over 18 years of

agey and that on the 8th day of October , Lg 71, she served the within

Notice of Decision (or Determination) by (certified) mall upon R & S Casuals,

Inc . (representative of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: R & S Casuals, Inc.

;{:,rffiilu^:H;:"
Elmhurst, New York 11373

and by deposlting same enclosed in a postpald properly addressed rrrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of ilew York.

That deponent further says that the said addressee ie the (representative

of) petitloner hereLn and that the address set forth on said wrapper is the laet

known address of the (representatlve of the) petitloner.

Sworn to before me this

Bthl day of October , Lg7L.
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STATE OF
STATE TAX

NEt{ YORK
COMXISSION

In the l,latter of the Petition
:

of

R 6c S CASUAIS, INC. 
t

:
For a Redetermination of a Deflcieney or
a Refund of Sa1es & Use :
Taxes under Article(s) 28 & 29 of the
Tax law for the kYq#I{Yperiods April: 25, L966

to February 5, 1969

AFFIDAVIT OF MAITING
OF XOTICE OT DECISION
BY (CERTTTTED) t{AIt

State of New York
County of Albany

Martha Punaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the Bth day of October , Lg7I, she served the within

Notice of Decision (or Determination) by (certlfied) mail upon Perry Coburn, Esq.

(representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Perry Coburn, Esq.

?1#3,38:"fi :,"?:*i""'1,.,,,
and by deposlting sane enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

That deponent ftrrther says that the said addressee is the (representatfve

of) petitioner herein and that the addregs set forth on said wrapper is the lagt

known address of the (representatlve of the) petitioner.

Sworn to before me this

Btft day of October , L971.
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STATE OF NEW YORK
STATE TAX COMHISSION

In the l,latter of the Petition
:

of

TOBIN ASSOCIATES INC. :

:
For a Redetermination of a Deficiency or
a Refund of Sales & Use :
Taxes under Article(s) Zg & 29 of the
rax i,ah, for the g#r{flx3:riogs Aeril: 2s, 1e66

AFTIDAVIT OF MAITINC
OF NOTICE OT DECISION
BY (CERTTFTED) r{AIr

State of New York
CounW of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer ov€r 18 years of

ager and that on the Ethday of October , L97I r she served the within

Notice of Decision (or Determinatton) by (certified) malr upon Tobin

Associates Inc. (representatlve of) the petitloner in the wlthin

proceedlngt by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Tobin Associates Inc.
180 Madison Avenue
New York, New york

and by deposlting same enclosed in a postpald properly addressed w:rapper in a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petttLoner herein and that the address set forth on said h,rapper is the lact

known address of the (representatl.ve of the) petitioner.

Sworn to before me this

Bth day qf October , L97L



STATE OF NEW YORK
STATE TAX COM}IISSION

In the l' latter of the Petitlon
:

of

TOBIN ASSOCIATES INC. :

:
For a Redetermination of a Deficiency or
a Refund of Sales & Use :
Taxes under Art ic le(s) 2e & 29 of the
Tax law for the lXfat(Alperiods Apri l :25, 1966

to FebruarJ'S, 1969

State of New York
County of Albany

Martha Funaro r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financel ov€r 18 years of

agee and that on the Bth day of October , T97I, she served the within

Notice of Decision (or Determinatton) by (certtfied) mall upon cecil A.

Ci t ron,  Esq. (representatLve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol lows: Cecil  A. Citron, Esq.
Sherman & Citron, Esqs.
I29O Avenue of ttre Americas
New York, New York 10019

and by depostting same enclosed in a postpald properly addressed mapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representatlve

of) petltloner herein and that the address set forth on said wrapp€r is the laet

known address of the (representatfve of the) petitloner,

AFFIDAVIT OT HAITING
OF NOTICE OT DECISION
BY (CERTIFIED) HAIL

Sworn to before rne this

Bth dag of October , L97\
,z -/ ----->
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STATE OF NEW YORK
STATE TAX COMHISSION

In the l,latter of the Petition

of

BI 'RNEY'S MB\T'S SHOPS INC.

For a Redetermination of a Deflciencv or
a Refund of Sales & Use
Taxes under Art icle(s) 29 & 29 of the
Tax Law for the /Y/qt^t/periods May Ig, 1968
_ to February 5. 1969

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the Bth day of October , Lg7l-, she served the within

Notice of Decision (or Determination) by (cert i f ied) maLl upon Burney's Men's

Strops Inc. (representatLve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Burney,s Men's Strops Inc.
L75 Fifth Avenue
New York, New York

and by deposlting same enclosed in a postpaid properly addressed nrapper ln a

(post office or offieial deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of ilew York.

That deponent firrther says that the said addressee ie the (representatlve

of) petitloner herein and that the address set forth on said wrapper is the laet

known address of the (representatlve of the) petitloner.

AFTIDAVIT OF HAITING
OF }IOTICE OF DECISION
BY (CERTTFTED) l'tAIL

Sworn to before me this

Bth day of October , 191.
./ 
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STATE 0F l,lEH Y0RK
STATE TAX COMHISSION

In the l' latter of the Petition
:

of
BT'RNEY'S ME\I 'S SHOPS INC. 2

:
For a Redetermination of a Deflciency or
a Refund of Sales & Use :
Taxes under Art ic le(s) Zg & 29 of the
Tax law for the /XtEt/l/periods May 18, 1969

to  Fe- l r r r ra r rz  q -  1q6g

AFFIDAVIT OF MAITING
OF NOTICE OF DECISIOT{
BY (CERTTFTED) !{AIL

State of New York
CounW of Albany

Martha Funaro o being duly sworn, deposes and says that

she is an enrployee of the Department of Taxation and Finanee, over 18 years of

agel and that on the 8th day of october r l97l , she served the within

Notice of Decision (or Deterrnination) by (certtfied) mail upon Barton

Nachamie, Esq. (representatLve of) the petitioner in the wlthin

proceedinSr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Barton Nachamie, Esq.

*:-';::-1'*3*=i3,'o roo36
and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post Office Department withln the State of l{ew York.

That deponent firrther says that the said addressee ie the (representative

of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representatlve of the) petitloner.

Sworn to before me this

Bth day of October , 19 ? l"
/ /  - - )
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STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

R&SCASUALS,  INC .

for a Revision of a Determination or
Refund of Sales and Use Taxes under
Articles 2A and 29 of the Tax Law for
periods Apri l  25, L966 to February 5,

fo r

the
L 9 6 9 .

In ttre Matter of the Application

o f

TOBIN ASSOCIATES, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under Art icles
28 and 29 of the Tax Law for the periods
Apr i l  25,  L966 to February 5,  L969.

DETERMINATION

In the Matter of the Application :

o f :

BURNE:| 'S MEN'S SHOP, rNC. :

for Revision of a Determination or for :
Refund. of Sales and Use Taxes under Art icles :
2A and 29 of the Tax Law for the periods i
l4ay lB,  t96B to February 5,  L969.  :

R  &  S  Casua ls ,  I nc . ,  Tob in  Assoc ia tes ,  I nc . ,  and  Burney ' s  Men 's

Shop,  Inc. ,  have each f i led an appl icat ion for  rev is ion or  re fund.  o f

sales and use taxes under Art ictes 28 and 29 of the Tax Law. A formal

hearing was held before Lawrence A. Newman, Hearing Off icer, in the

off ices of the State Tax Commission in the City of New York on

September 25,  L97O, and cont inued on February 22,  T97L,  and March 30,

T97 I .
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APPEARANCES

TLre Sales Tax Bureau by Edward H.  Best ,  Esq. ,  (Sol -omon Sies,  Esq- ,

of  Counsel ) ;  Burney 's  Men's  Strop,  Inc.  by Arut t ,  Nachamie,  Benjamin

& Rubin,  Esqs. ,  (Bar ton Nachamie,  Esq. ,  and AbeI  J .  Schwartz ,  Es9[ . ,

o f  Counsel ) ;  Tobin Associates,  Inc. ,  by Sherman and Ci t ron,  Esqs ' ,

( cec i l  A .  c iL ron ,  Esq . ,  and .  A r thu r  N .  o r i nge r ,  Esq . ,  o f  counse l ) ;

R & S Casuals ,  Inc. ,  by Perry  Coburn,  Esq-

ISSUE

Who, among the applicants, is l iable as a vendor for sales taxes

collected and/or due within the meaning and intent of Art icles 28 and

29 of the Tax Law.

FINDINGS OF FACT

l .  R & S Casuals ,  Inc.  f i ted sa les and use tax returns for  the

per iod Apr i l  25,  Lg66 through February 29,  1968,  but  d id  not  f i le

returns for the period March 1, 1968 through February 5, L969.

2.  On January 2 '7 ,  1969,  the Sa1es Tax Bureau issued a not ice

of determination and demand under jeopardy, numbered 90302415 against

R & S Casuals, Inc. and./or Tobin Associates, Inc. and./or Burney's

Men 's  Shops ,  I nc . ,  i n  t he  amoun t  o f  $10 ,318 .21 ,  p lus  pena l t i es  and

interest ,  for  the per iod May 18,  1968 through February 5,  L969.

Timely applications for redetermination were made.

3.  On February 13,  Lg6g,  the Sa1es Tax Bureau issued a not ice

of determination and demand under jeopardy, numbered 90302414 against

R & S Casuals ,  Inc.  and. /oc Tobin Associates,  Inc.  as escrow agent ,

in  the amount  of  $3,185.26,  p lus penal t ies and in terest ,  for  the

period Apri l  25, 1966 throug?r May L7, 1968. Timely applications

for redetermination have been made.

4.  R & S Casuals ,  Inc. ,  (R & S) ,  owned and operated a reta i l

clothing store beginning Apri l  25, 1966. Sometime after the incep-

t ion of  i ts  bus iness,  R & S exper ienced f inancia l  d i f f icu l ty .
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5.  A credi tors 'eomni t tee was formed headed by Tobin Associates,

Inc . ,  (Tob in ) .  R  &  S  funds  i n  t he  amoun t  o f  $10 ,500 .00  were  pa id  to

Tobin for dist,r ibution to R & S creditors. A notice of determination

and demand under jeopardy was issued by the Sa1es Tax Bureau, which

action prevented any distr ibution of these funds to the creditors.

6. On Apri l  26, 1968, drr agreement was entered into, between

R &  S  and  a  c lo th ing  supp l i e r ,  Bu rney ' s  Men 's  S t rops ,  I nc . ,  (Bu rney ' s )  .

This agreement provided that Burney's was to conduct a promotional

sale on the premises of R & S, which sale actually began on May 18,

1968.  Burney 's  was to  supply  a l l  addi t ional  merchandise requi red

for the operation of the sale, on a consignment basis, and assume

complete charge of  the sa le.  Burney 's  would be credi ted wi th  60%

of the sales price representing the cost of merchandise, and in

addi t ion,  LO% of  gross receipts ,  a .s  commiss ion for  i ts  promot ional

e f f o r t s .

7. During the period of the sale, R & S could incur the normal

and usual expenses of the operation of the business including such

items as rent, wages and uti l i t ies, but R & S agreed to l imit the

compensation of i ts active off icer to a specif ied amount, and to

employ a sales manager designated by Burney's to manage the operation

of the store and act as a salesman.

8. A11 monies, including payments and disbursements were to

be handled by Burney's. R & S was to have the right to examine ttre

sales s l ips,  reg is ter  tapes,  books and reeords kept  by Burney 's  wi th

relation to the operation of the sale.

9.  Sales operat ions on the premises ceased on February 5,  L969.

10. TLre applicants have conceded the accuracy of the'computa-

t ions of taxable sales and sales taxes thereon, dS determined by the

Sales Tax Bureau.
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DETERMINATION

A. R & S Casuals ,  Inc. ,  was a vendor  and l iab le for  sa les

taxes collected and/or due on sales transacted in i ts retai l  store

for the period Apri l  25, L966 through February 5, L969.

B.  Burney 's  Men's  Strops,  Inc. ,  h /as a vendor  and l iab1e for

sales taxes collected and/or due on sales transacted on the store

premises of  R & S Casua1s,  Inc. ,  for  the per iod May 18,  1968 through

February 5,  L969.

C.  Tobin Associates,  Inc. ,  was not  a  vendor  and not  I iabIe

for sales taxes collected and/or due on sales transacted on the

store premises of  R & S Casuals ,  Inc. ,  for  the per iod Apr i l  25,  L966

through February 5, 1969.

D.  The appl icat ion of  Tobin Associates,  Inc. ,  is  granted and

its name is hereby deleted from the determinations in issue.

E.  The appl icat ions of  R & S Casuals ,  Inc. ,  and Burney 's  Men,s

Shop, Inc., are denied and the determinations are sustained, except

as modi f ied in  i tem r rD' r  above.

DATED: Albany, New York
,6<-&ltu-, 9, /g z7

COMMISSION
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O € R N E R

' 
srATE OF NEW YORK syarE r^x coM*,ss,oil

DEPARTMENT OF TAXATION AND FINANCE 
XiTTI,.C U,.iT

BUILDING 9, ROOi 2I4A

STATE CAIITIPUS
ALBANY, N.  Y.  122n

AREA COOE 518

4 5 7 - 2 6 5 5 ,  5 .  7

EOUARO ROOK

SECIETARY TO
couMtS3tor l

AOORESS YOUN iEPLY TO

A l b a n y l  N e w  Y o r k

October  8 ,  I97 I

R & S C a s u a l s ,  I n c .
c/o Raymond Garcia
94-IO 60th Avenue
E1mhurst,  New York 11373

D e a r  S i r s :

P lease take  no t ice  o f  the  Determinat ion  o f
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P Iease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )
1138 & 1250 o f  the  Tax  Law any  proceed ing

in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  4  Months  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very  t ru ly  yours t

,r2
( a,^^'-'-n 

-2(a 
^r^-'-d---

Lawrence A. Newman
Hear ing  O f f i ce r

c c  P e t i t l o n e r '  s  R e p r e s e n t a t i v e
Law Buretu

i,'L6"-','i%t
uflftr
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