
STATE OF NEW YORK
STATE TAX COMHISSION

In the l,latter of the Petition

of

NEI I  BOTTLING CO. ,  INC.

for a Redetermination of a
a Refund 65 Sales & Use
Taxes under Article(s) 28
Tax Law for the (*mo&* p
Aug.  31,  1965 thru Feb

Deficiency or
3

&, zY of the
eriods endinq
.  28 ,  1967

z4 7z

AFFIDAVIT OF I.{AIIING
OF NOTICE OT I}ECISION
BY (CERTTFTED) r{ArL

State of New York
County of Albany

Martha Funaro r being duly swornr deposes and says that

she is an ernployee of t.he Department of Taxation and Finance, over 18 years of

ager and that on the 8th day of June , Lg7L, she served the wlthin

Notice of Decision (or Determinatlon) by (certified) mall upon Donald C.

Lubick (representatlve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Donald C. Lubick

B(: il"3t;"Bi"l:"=' 
hdrews' woods & Goodvear

Buffalo, New York 14203
and by depositlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Office Department withln the State of New York.

fitat deponent firrther says that the said addressee ie the (representative

of) petttLoner hereLn and that the address set forth on said lrrapper ls the lagt

known address of the (representatfve of the) petitioner.

Sworn to before rne this

Bth day of June , Lqll-.



STATE OF NEt{ YORK
STATE TAX COMXISSION

In the Matter of the Petition
:

of

NEHI BOTTLING CO., INC.

:
For a Redetermiryt_io3 of a Deficiency or
a Refund o6 Sales & Use
Taxes under Arficle(s)28 & 29 of the
Tax Law for the (Xpa*x) periods end.ing
Ar ' 'g  -  3 ' l  -  1q55 thru Feb.  28.  1967

State of New Yeirk
Gounty of Albany

Martha Funaro , bel.ng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 8th day of June t T97 I, she served the wlthin

Notice of Decision (or Deterrninatton) by (certified) mait upon Nehi Bottling

C o . ,  I n c . (representatlve of) the petitloner in the wlthin

proceedin9, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as fol lows: Nehi Bott l ing Co., fnc.
4I5 Sycamore Street
Buffalo, New York

and by deposttlng same enclosed in a postpaid properly addressed rrrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Offlce Department withln the State of l{ew york.

That deponent firrther says that the said addressee ie the (representatl.ve

of) petitioner herein and that the addrees set forth on said wrapper is the laet

known address of the (representatlve of the) petitLoner.

AFFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTTTED) HArL

Sworn to before me this

Bth day of .Tune , L97L.
\ i  /  . ,

rfur/r-' / 4'/-..'/o ao -/
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

NEHI BOTTLING CO.,  INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under,
Art icles 28 & 29 of the Tax Law for
the periods ended August 31, 1965
through February 28, L967.

DETERMINATION

Nehi  Bot t l ing Company,  Inc. ,  a  reg is tered vendor ,  appl ied

for  a  rev is ion of  a  determinat ion of  addi t ional  sa les and use

taxes under Art icles 28 & 29 of the Tax Law for the periods

August  L ,  1965,  through February 28,  1967.  A formal-  hear ing was

held before Al f red Rubenste in,  Hear ing Of f icer ,  in  the of f ices of

the State Tax Commission in the City of Buffalo on September :--7,

1968.  Tt re appl icant  was represented by Messrs.  Hodgson,  Russ,

Andrews,  Woods & Goodyear ,  Esqs.  (Donald C.  Lubick,  EsQ. of  Counsel ) .

FINDINGS OF FACT

1. The vendor f i led New York State sales and use tax returns

for the period of August 1, 1965, through February 28' L967 -

2.  On September 28,  L967,  the Depar tment  of  Taxat ion and

Finance issued not ice of  determinat ion and demand No.  90753040 in

the  amoun t  o f  $3 ,566 .6 I  p lus  pena l t y  and  i n te res t  o f  $616 .41 ,  t o -

gether  to ta l t ing $4,183.02.  TLre amount  inc luded penal ty  aL 5% and

interest  a t  I% per  month.  Vendor  paid S3,868.91 on account  on or

about 90 days fol lowing the issuance of the determination.

Ttre notice was based. on a f inding by the bureau that vendor's

purchases of  deposi t  bot t les,  carry ing cases for  the bot t les and

par t i t ions for  the cases are taxable purchases at  re ta i l  under

sec t i on  1101(b )  (4 )  o f  t he  Tax  Law.

3.  The vendor  is  a  bot t ler  o f  carbonated beverages.  A l l

products except for a few vending machine sales, are sold to re-

ta i lers  and d is t r ibutors who are regis tered vendors.  Tt re vendor 's



2

business consisted of  f i l l ing deposi t  bot t les or purchasing canned

beveraged for  resale-

4. Ornership of the bott les stayed with the vendor at al l

t imes.  Reta i lers  and d is t r ibutors paid the vendor  a deposi t  on

each bott le. Ttre payment was less than the cost of the bott le.

The deposit amount was credited to the retai lers and distr ibutors

when the bott les were returned to the p1ant.

5.  The determinat ion inc luded imposi t ion of  use taxes on

purchases of  f i l led.  meta l  cans for  resale,  impor t  dut ies,  custom

house fees,  and del ivery bond fees.  The taxes at t r ibuted to  these

i tems amounted to  $8.15 for  t t re  per iod ended August  31,  1965,  and

$32 .01  fo r  t he  pe r iod  ended  November  30 ,  1965 ,  o t  a  to ta l  o f  S40 .16 .

6. The vendor fai led to sustain i ts burden of proof that the

deposit bott les, earrying cases and part i t ions became a component

part of the product produced and sold to i ts customers.

DETERMINATION

A. TLre deposi t  bot t les,  carry ing cases and par t i t ions are

taxable purchases under  sect ion 1101 (b)  (4)  o f  the Tax Law.

B. Ttre f i l led non-returnable metal cans purchased by the

vendor  and resold,  impor t  dut ies,  custom house fees,  and del ivery

bond fees were erroneously included in the notice of determination

and are nontaxable under Art icles 28 & 29 of the Tax Law.

C. Ttre penalty at 5% and. interest at 12% per annum are law-

fu1 and are susta ined.

D.  Thre appl icat ion is  susta ined in

i s  r educed  t o  $3 ,526 .31 - ,  [ $3 ,566 .61 ,  i t em

5 abovel ,  p lus penal t ies and in terest  as

DATED: Albany, New York

n\14"ttt-z f,  /77/,
/

part and the determination

2  above  l ess  $40 .16 ,  i t em

sustained in i tem C above.

STATE TAX COMMISSION

ISSIONER
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J O H N  C .  D A N F O R T H

ATTORNEY GENERAL
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"Innx'nngolr 6rrr

June  L4 ,  1972

Adminis trat ive Secretary
New York State Tax Commission
State Capi to l
Albany, New York

S i r :

PLease send me copy of  your  dec is ion in  the recent
case sty led Mat ter  o f  the Appl j -cat ion of  Nehi  Bot t l ing
Co . ,  I nc .  Th i s  was  the  dec i s ion  tha t  he ld  tha t  re tu rn -
able sof t  dr ink bot t les were subject  to  the New York
State sa l -es tax.

Thank you for  your  ass is tance.

Very t ru ly  yours,

PETER H. RUGER
Ass is tan t  A t to rney  Genera l


