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In the Matter of the Petjtion

of
DEBORAH MEYERS AFFIDAVIT OF MAITING

OF IIOTICE OT DECISION
BY (cERTTFTED) Hart:

For a Redeterrnination of a Deflcieney or
a Refund of Sales & Use
Taxes under Art ic[(s)28 s. 29 of the
Tax law for the (X#t({Yperiod August: I, 1965
- throuqh January 22, 1969.

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 27ttr day of October , l-g7J-, she served the withln

Notice of Decision (or Determination) by (certified) mail upon Deborah Meyers

(representatLve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Deboratr Meyers
1675 Grand Concourse
Bronx, New York

and by deposlting same enclosed in a postpald properly addressed rorapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Offlce Departrnent withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petitioner herein and that the address set forth on said wrapper ls the last

known address of the (representatlve of the) petitioner.

Sworn to before me this

2Tthday of October ,  L97I.



STATE OF NIW YORK
STATE TAX COMI.{ISSION

In the llatter of the Petitlon
:

of

DEBORAH MSYERS :

:
for a Redetermination of a Deficiency or
a Refund of Sales & Use .
Taxes under Art ic le(s) 28 & 29 of the
Tax l"aw for the A/fuG)lperiods August 1,

_ through January 22,

ATTIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTTTED) t{AIt

l-965
L969

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an amployee of the Department of Taxation and Finanee, over 18 years of

agee and that on the2TEh day of October , Lg7L, she served the within

Notice of Decision (or Determination) by (certtfied) mail upon lrvin Wolf

(representative of) the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as foLlows: Mr. Irvin Wolf
2840 Sedgewick Avenue
Bronx, New York 10468

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of New York.

That deponent fnrther says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said lrrapper is the last

known address of the (representatlve of the) petltioner.

Sworn

27th

to before rne this

day of October r  L9 7t
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

DEBORAH MEYERS

for a Hearing to Review a Determination
of Sales and Use Taxes imposed under
Articles 28 and 29 of the Tax Law f.or
the period August l ,  1965 through
January 22,  1969.

DETERMINATION

Deborah Meyers f i led an application under sections 1I3B and

1250 of the Tax Law for a review of a determination of sales and \^.

use taxes imposed under Art icles 28 and 29 of the Tax Law for the

period August L, 1965 through January 22, 1969.

A hear ing was duly  hetd before Nigel  G.  Wr ight ,  Hear ing Of f icer ,

on May 13,  I97L,  d t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street, New York City. The applicant was represented by

her son-in-law, Herbert Berkowitz. TLre Sales Tax Bureau $ras repre-

sented by Edward H.  Best ,  Esq. ,  (Francis  X.  Boylan,  Ese.  ,  o t

Counsel). Ttre record of such hearing has been duty examined and

considered.

ISSUE

Ihre issue in this case is wtrether the sales tax returns of a

grocery store were correctly computed.

FINDINGS OF FACT

1. Mrs. Meyers owned a sma1l grocery store in tJ:e Bronx,

New York and operated it  together with her husband. Ihe store

sold genera l  grocery i tems inc lud ing beer  and c igaret tes.  On

advice of an accountant, applicant estimated the sales tax due

aE 5% of  gross receipts  and paid the tax on that  bas is .

2.  Mrs.  Meyers had a cash regis ter  in  t rer  s tore but  i t  was

not equipped to run a duplicate tape and she did not otherwise

keep a record of each sale and whether or not each sale was taxable.
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At the end of each day she would enter the total sales for the

d"y,  and to ta l  purchases paid for ,  in  a "day book" .

3. On audit by the Sales Tax Bureau, the gross receipts

stated on appl icant 's  re turns hrere found to be accurate.  However

an examination of purchase invoices revealed that over 20% of

purchases were of taxable i tems. TLre determination under review

compuLes a tax due on 20% of  appl icant 's  gross receipts .

4- Itre determination under review is dated June 20, L969,

and  f i nds  a  tax  due  o f  $ I ,736 .88  w i th  i n te res t  o f  $199 .09 ,  compu ted

a t  6% pe r  annum to  June  20 ,  L969 ,  f o r  a  to ta l  o f  $ I ,935 .97 .

CONCLUSIONS OF LAW

The applicant's returns were not correctly computed and the

determination under review must be upheld. The amount of gross

receipts is not in issue and the applicant has the burden of proof

to  show the amount  of  h is  nontaxable sa les (Tax Law sect ion 1132 (c) ;

in  re  Gar f ie ld  Bag & Stat ionary Co,  Inc.  42 Fed.  Supp.  708) .  Ihe

appl i -cant 's  records were not  in  suf f ic ient  deta i l  to  be audi ted for

each taxable and nontaxable sale. (See Sales Tax Bureau Record

Keeping Instructions ST 155 dated JuIy, 1965 and July, 1967 P.I{.

N.Y.  State and Local  Taxes 7123 ,  Ol7 ,  l [2 I ,  395 .  10.  )  I t  was,  therefore,

necessary for the Sales Tax Bureau to estimate the tax from purchases

(Tax Law,  sect ion 1138) .  Tt re est imate made is  reasonable.

DETERMINATION

The determination under review is correct and is sustained

with such furt l l  er interest, i f  dsy, at no more ttran 6% per year,

as prov ided under  sect ion 1f45 (a)  o f  the Tax Law.

DATED: Albany, New York
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COMMISSTONER


