STATE OF NEW YORK
STATE TAX COMMISSION
IN THE MATTER OF APPLICATION OF

MANUFACTURERS HAITOVER TRUST COMPANY

FYor Refund of Sales and Use Taxes 1mposed FORMAL
pursuant to Article 28 and under the :
authority of Article 29 of the Tax Law, DETERMINATION

and imposed pursuant to llew York City Local
Law No. 73 of 1965, as amended, and the
local laws, ordinances or resolutions of
the Countles of Nassau and Suffolk for the
period commencling August 1, 1965 and ending
December 31, 1968,

The taxpayer, Manufacturers Hanover Trust Company; having
duly and timely filed applications for refund of sales and compen-
sating use taxes for the pericd August 1, 1965 through December
31, 1968 imposed pursuant to Afticle 28 and under the authority
of Article 29 of the Tax Law, and imposed pursuant to New York City
Local Law No. 73 of 1365, as amended, and the local laws, ordinances
or resolutions of the Counties of Nassau and Suffolk; and said
applications for refund having been denled by the State Tax Commission;
and the taxpayer then having duly and timely filed applications for
a hearing by the State Tax Commission to review the denials of
the reguested refunds; and a stipulation of facts having been
entered into by and between the taxpayer, Manufacturers Hanover
Trust Company, and the State Tax Commission, a copy of such
stipulation of facts together with the exhibits whicn are part

thereof, being hereto attached and made a part of this determination,

the State Tax Commlssion hereby finds the followihg facts:




1. The taxpayer, Manufacturers Hanover Trust Company, is
a commercial bank and trust company incorporated under the laws of
the State of New York. It is now and was at all relevant times
engaged in the commercial banking business in this State.

2. The taxpayer, during the periods involved,
exercised substantially similar functions and engaged in
substantially similar business as national banks in the State
of New York incorporated under the laws of the United States.

3. The taxpayer, during the periods involved, was a
purchaser of tanglble personal property and services, including
the following:

electronic computer equipment and
services, office equivment, office
furniture and furnishings, office
supplies, check books and other
bank forms, vaults, safe deposit
boxes, automobiles and trucks,
repairs, utilities, cleaning,
maintenance supplies, medical

supplies, publications, storage,
printing and mailing, dining room
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prémiums.
All of the property, and all other items purchased during the
aforesaid periods by the taxpayer on which sales or compensating
use taxes have been paid, are of a description, nature and kind
subject to the sales and compensating use taxes imposed by
Article 28 and pursuant to the authority of Article 29 of
the Tax Law in the case of persons subject to tax thereunder.

., All of the aforesaid tangible personal property
services and items are similar in description, nature and kind to
those purchased or used in this State by purchasers generally,
and upon which taxes have been paid by such purchasers whether
or not such purchasers were doing a banking business or residing
in, doing business in or incorporated in the State.of New York

or under the laws thereof. The taxpayer concedes that taxes were




.

lawfully due and owing from purchasers generally. The taxpayer
contends however that those purchasers which were doing a banking
business under the facts set forth in Finding of Fact No. 2 were
immune from the tax during the perilods ipVOIVed.

5. There is no language contained in Articles 28 and
29 of the Tax Law, or any local laws, ordinances or resolutions
under the authority of such latter article, which imposes sales
or compensating use taxes on purchases by banks or banking
institutions in a manner different than upon purchasers generally,
nor 1s there any language contained therein which states that
banks or banking institutions, whether state or national, are
exempt from paying sales or compensating use taxes on its
purchases; furthermore, paragraph(Q)of subdivision (a) of
section 1116 of the Tax Law grants to the United States of
America and any of its agencies or 1nstfumentalities as purcﬁaser,
user or consumer, an exemption only insofar as 1t is immune
from taxation. Such paragraph reads as follows:

"Sec. 1116. Exemﬁt organizations.~--(a) Excent

as otherwvise provided in this section, any sale or

amusement charge by or to any of the following or any

use or occupancy by any of the following shall not

be subject to the sales and compensating use taxes
imposed under this article:

#* * ¥

"(2) The United States of America, and
any of 1ts agencies and instrumentalities,
insofar as it is immune from taxation where
it is the purchaser, user or consumer, or
where 1t sells services or property of a kind
not ordinarily sold by private persons;"

6. As,decided by the United States Supreme Court in

First Agric. Nat. Bank of Berkshire County v. State Tax Comm.,

392 U.S. 339, a state has no power to tax national banks unless
specifically authorized by Congress and that Congress had not,

prior to the expiration of the periods in 1ssue, authorized

the imposition of sales and use taxes; that the New York Court

of Appeals in the case of Liberty Nat. Bank & Trust Co. v.

William X. Buscaplia, 23 N Y 24 933, reversing 21 N Y 24 357,




.
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affirmed a lower court order excnpting national banks from

sales and use taxes upon the constraint of the First Agric.

Nat. Bank of Berkohire County decision supra, and of

Dickinson v. First Nat. Bank of Homestead, 393 U.S. L09;

that accordingly the taxes Iimposed by Article 28‘and under the
authority of Article 29 of the Tax Law of New York State were
not among those permitted by Congress in R.S., Section 5219 (1? U.S.C.
Section 548) and national banks were pherefore immune from
taxation under such Articles.

7. Section 4 of Article XVI of the Constitution of
the State of New York, which Article was adopted by Constitutional
Convention of 1938 and approved by vote of the people November 8,
1938, provides as follows:

"ARTICLE XVI
* % 3
"§ 4. Where the state has power to tax cor-

porations incorporated under the laws of the
United States there shall be no discrimination
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gérporations énd other corpéfations exercising
substantially similar functions and engaged in
substantially similar business within the state."
8. On December 24, 1969, immediately subsequent to
the taxable periods herein, the law set forth in section 548 of
Title 12 of the United States Code (R.S., Section 5219) was
amended to permit the imposition by states of sales and
compensating use taxes upon national banks; that from December 24,
1969 to date, by virtue of the provisions of the aforesaid
Federal statute and paragraph @)of subdivision (a) of section 1116
of the Tax Law of New York which exempted instrumental%ties of
the United States of America from sales and use taxes only 1f
immune from taxation, national banks lost their immunity, and
from December 24, 1969 to date sales and compensating use taxes
have been imposed upon national banks; that the taxpayer 1s not

contesting the payment of sales and compensating use taxes for

any periods subsequent to December 23, 1969.

e




Based upon the foregoing the State Tax Commissior. hereby
DETERMINES :

A. That the sales and compensating use taxes imposed
by Artlcle 28 and under the authority of Article 29 of the Tax
Law are imposed upon purchasers generally.

B. That, accordingly, such taxes are general taxes
and not imposed upon banks as a class; that such taxes are imposed
without discrimination upon a general class of purchasers including

banks. (Matter of Bank of Manhattan Co. v. Murphy, 293 N.Y. 515)

C. That neither the splirit nor the letter of
section U4 of Article XVI of the Constitution of the State of
New York is violated by the provisions of Articles 28 and 29
of the Tax Law and of any laws, ordinances or resolutions made
under the authority of Article 29, which impose taxes without
discrimination, upon a broad class in which banks are included,
not because they are engaged in banking but because they are

purchasers. (Matter of Bank of Manhattan Co. v. Murphy, 293

N.Y. 515)

D. That throughout the entire taxable period herein,
the restriction set forth in section 4 of Article XVI of the
Constitution of the State of New York had no application, and
state banks remained subject to the sales and compensating use
taxes, since such periods were prilor in time to December 24,
1969, upon’which date Congress granted to the states permission
to impose sales and compensating use taxes on national banks.

(Matter of Bank of Manhattan Co. v. Murphy, 293 N.Y. 515)

E. That any sales and compensating use taxes which

may have been pald by the taxpayer during the periods involved were




requlired to be pald; accordingly, the State Tax Commission

properly denied the taxpayer's application for refund, and

such denial of refund is hereby affirmed.

j STATE TAX COMMISSION

!
1,

DATED: ALBANY, NEW YORK

' 1971
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STATE OF NEW YORK

STATE TAX COMMISSION

IN THE MATTER OF APPLICATION OF

MANUFACTURERS HANOVER TRUST COMPANY

For Refund of Sales and Use Taxcs imposed
pursuant to Article 28 and under the authority
of Article 29 of the Tax Law, and imposed :
pursuant to New York City Local Law No. 73 of
1965, as amended, and the local laws,
ordinances or resolutions of the Counties of
Nassau and Suffolk for the period commencing :
August 1, 1965 and ending December 31, 1968.
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STIPULATION OF FACTS

IT IS HEREBY STIPULATED AND AGREED that the
following facts are épplicable with respect to all the
above-captioned periods and further.tﬂatisuch faéts
shall be taken in lieu of a formal hearing as the basis
for any determination-by the State Tax Commission,
Manufacturers Haﬁover Trust Company (hereinafter called
"the taxpayer") and the State Tax Commission having
waived the right to present any further evidence at a
hearing or to make any further examination or inquiry

except as set forth below:



1. The taxpayer filed an application for refund
.of sales and compensating use taxes on tangible personal
property, services and other items purchasecd or used by
it within this State, such taxes being imposed under
the laws specified in the caption hereof.

2. Such application for refund, a copy of
which is hereto attached and marked Exhibit A, was duly
and timely filed pursuant to section 1139 of the Tax
Law for the period, in the amount, and on the date set

forth below:

PERIOD AMOUNT DATE
August 1, 1965
through .
vecempes 31, 1LY00 94,039 ,122.59 vecemper >, 1voy

3. Such aéplication for refund was denied by
the State Tax Commission on January 14, 1970, a copy of
the letter by the State Tax Commission denying such
application being hereto attached and marked Exhibit B,

4. The taxpayer, on April 9, 1970, duly and
timely fiied an apélication for a hearing by the State
Tax Commiss}on to review the denial of the refund of

said application, a copy of the letter applying for a

hearing being hereto attached and marked Exhibit C.



5. The taxpayer is a commercial bank and
trust company incorporated under the laws of the State
of New York. It is now and was at all relecvant times
engaged in the commercial banking business in this
State, primarily in the City of New York.
6. The taxpayer, during the periods involved,
exercised subsﬁantially similar functions and engaged in
substantially similar business as national banks in the
State of New York incorporated under the laws of the
United States.
7. The taxpayer, during the periods involved,
was a purchaser of tangible personal property and
services, including the following:
electronic computer eqguipment and
services, office equipment, office
furniture and furnishings, office
supplies, check books and other
bank forms, vaults, safe deposit
boxes, automobiles and trucks,
repairs, utilities, cleaning,
maintenance supplies, medical
supplies, publications, storage,
printing and mailing, dining room —
and food service, and give-away
premiumns.

All of the property, and all other items purchased

during the aforesaid periods by the taxpayer on which

sales or compensating use taxes had been paid, are of



a description, nature and kind subject to the sales and
compensating use taxes imposed by Article 28 and
pursuant to the authority of Article 29 of the Tax Law
in the casé of persons subject to tax thereunder.

8. All of the aforesaid tangible personal
property, services and items are similar -in description,
nature and kind to those purchased or used in this
Staté by purchasers generally and upon which taxes have
been lawfully due and owing and paid by such purchasers,
whether 6r not such purchasers were doing a banking
business or residing in, doing business in or incorpor-
ated in the State of New York or under the laws
thereof; provided, howeverf that this paragraph shall
not be construed as'a stipulation as to whether or not
such taxes were lawfully due and owing and paid by
purchasers doing a banking business in the State of
New York in the manner set forth in paragraph 6 of
this stipulation. |

9. No determiﬁation denying a refund of tax
shall be made by the State Tax Commission on the ground
that proof-of payment of tax by the taxpayer has not
been shown, unless the taxpayer is first afforded an

opportunity to present proof of such payment

-



acceptable to the State Tax Commission.

10. Before any refund of taxes can be made,
the taxpayer shall first be required to submit proof
that the taxes have been paid by it. Furthermore,
before any refund can be made, the State Tax Commis-
sion shall have the right to examine into the proof
offered by thevtaxpayer and to audit the books and
records of the taxpayer to ascertain the amount of
taxes paid. Nothing in this paragraph shali be
construed to deprive the taxpayer of any lawful
remedies to review the amount refunded in the event
that a refund is made and the amocunt refunded is less
than the amount requested b§ the taxpayer in its
applications for refund.

11. With respect to any 6thér periods for
which the faxpayer has duly filed timely applications
for refund of sales and use taxes and also timely’
applications for hearing_in the event of a denial of
the applications for refund, the State Tax Commission“
may defer the issuance of determinations for such

periods until a final determination has been made by

the State Tax Commission or by the courts with respect



to the periods herein.

STATE TAX COMMISSION

ol ) .
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BY A AR : . PSSRy

Counsel for State Tax
Commission

_MANUFACTURERS HANOVER TRUST COMPANY

?
A /
BY ‘.?‘(’,’,,f',-’ufn_" prd ol

Atforney for Taxpayer
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STATE CAMPUS, ALBALY, .Y, 12226
APPLICATION FOR CREDIT O REFUND OF STVATE AND LOCAL SALES GR UsSE TAXK
TYPZ QR PRINT -

NAME UF CQUAIMANT

IDERTIFICATICHN WG, (iF REGISTERED YENIOHy
_ Manulfecturers Hanover Trust Counaay 13~52273302
5TRIZT ADUCRZSS PERIGT COYERLD BY CLAIM
350 Park Avenue Bug. 1, 3865 to Dac. 1. 67T
CiTy STATE ZIP COLE REFUNU CLAIMLD
| New Yoix New York 10022 $2,827,322.589
hAMc OF RE PRISENTATIVE {(IF ANY) CREDIT CLAIMED
S -
STRZET ADURESS
) IF CREDIT SHOWMN ABOVE HAS ALRZADY CEEN
CLAIMED ON A RETURN, INDICATZ
civy STATE 1iP CODE
PERIOD =
Give a full explanction below, including cil f acis oa which your cleim is based. Use edditionai sheets if n\.cess-:.ry end
‘submit oll documents necessary to properly subsicaticic your claim,
Claim for refund of $2,837,122.59 and statutory interest, if any, iz mzace
for sales and comcb“sat*rg use tax paid to the State of New Yol ox any
of its political subdivis 'oAD as imposzd by Articlie 28 or Articlie 29, Tax
Law Ch. 606, C.L. as enacted by Chapter 93, Laws 1965 and anended TO Gate
for the years set foxrth below. . ' .
- - The taxpaver claims that said tax has becen illegally ¢
imposed in accordance with the U.S. Suprema Court caci
oI M1¥sc AG Il(,d_hulu.o.... NeeiUsiicr Daiin oo T st a s oot
(Docket No. 755, June 17, 185%; 88 S. CT 2173); the e o)
- Gecision of February 19, 1989, revexrs ing its prior decisi b e
. National Bank and Trust Company V. Duscaglia as Director, ivisior of
' Sales Yax, County of Erie and New York State Tax Commiscsion (21 N.Y. 2nc
-357) when read ia conjunction with the provisions oOf Article XVI
Section 4 of +the New York State Coastitution. i
1965 , , $ 339,839.31
. 1666 . . 790,753.38
1967 : 285,556.82
1968 ' ’ 819,973.08
: ’ $2,337,122.59 )
.
At this time, taxpayexr is not submitiing detailed schedueles or .
X substantiation as reaguircd by the instructions on Foiwm V=137 in .
accordance with letter (attached) fxom riod V. Ticiney, Divrectow,
Sales Tax DBurcau aated Macch 25, 1969,
‘ .
i : Alvin M. Simon - v o J Cetlier curorizod
i, ' the claiment nomed GDOV«,, or pcr.n\.., oificer, or cincr cuiorized
representative of such ciaiment, ¢o hereby meke epplication for refvag cnd/er credit 07 sGies or use tGx, pursucnt 10 tne Now
York State Tox Low, and ‘.t'/ thet ali New York S* o sales cnd use texos, if eny, tor which this claim is {ilc d, have been

paid; that no” portion of Z~~ tax hes been refunded or credited to me by any vendar; and thot ihis claim does not include eny
items for whicn refund or credit was previously received.
TTSIGNATURE \}\& \ TiITE IPISE
LY aieay - aa 2 -3 T
AN \\ Ak \\'\ ! DQCCaCs 2, vy

SECOANSTRUCTIONS QN TRE 3ACh . 3 \
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| - TeLerwont 474 - 2121 JAN 1 4 ’1970 ADDRESS YOUR REPLY TO

NORMAN F. GALLMAN, ACTING PRESIDENT . .
) Audit & Review Unit
A. BRUCE MANLEY

MILTON KOERNER

Manufacturers Hanover Trust Co.
350 Park Avenue
New Yoric, liew York 10022

Attention Mr. Alvin M. Simon, -
| - g - Assistant Coatroller _ ' ‘ -

Re: Claim TFor Refund ,
$2,837,122,59, dated
December 5, 19069

Gentlemens

Please be advised that your claim for refund of sales tax, in the amount
of $2,837,122.59, is hereby being denied ia full.

In the opinion of our legal counsel, even though national baaks may be ex—
enpt from the New York State and local sales and use taues under the provisions
UL Rede DA%, L Usd.bL.e D40 &S LIALEIPTELEa AN rilST AgTLCULLULAL NATIONAL LIhX
of Berkshive County vs. State Tax Commission, 392 U.S. 339, 20 L ed. 1138 &and
Liberty Naticnal Bank and Trust Co. vs. Ruscaglia, 23 H.Y. 24 933, State i
are still liable Ior these taxes. This conclusion is based on the inter
tion by the Court of Appeals of Article XVI, Scctioa 4 of the New York S
Constituticn in Matter of Bank of Manhattan Company, 293 N.Y. 515.

If you agree to the denial, please sign the StateanL at the bottom of
either copy of this letter and mail it to the New Voxrl: State Sales Tax bureau,
Audit and Review Unit, Building 8A, State Campus, Albany, New York 12226.

This determination, denying your clalm in full, shall be final and irrve-
- vocable unless you apply to the State Tax Cowmmission for a nearing within 90
days from the date of this letter in accordance with the provisions of Sectio
1139(b) of the Tax Law. :

Very truly yours,

Ve :‘.l -~ ’:/‘7 / N
Ll N G T
o sistant Chief
‘ g : . ’ Audit and Review Unit
' JLB/da

The denial indicated abovz is acceptable to me. I hereby withdraw ny
applicatioa for refuand filed on Dacember 5, 19069 in the asount of $2,837,122.39.

*

L et e e e et

: ~Signature ~ - Date
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LT .-+ mpril 9, 1970

. State of New York, State Tax Commission .

" Department of Tazation and Finance o R

. State Campus . : 2 -
‘Albony, Wew Yorrk 12226

T oAtt: M. A thur . Rgsﬁlﬁ, Ass t. Cnicf - Audlt and Rev;ew Unit

to your letter of January 14, 1970 (copy enclosed) o

9(b) oF “he New York Stiate Tax Law, we hereby

: STl Vewy truly yours,
’Z'l \" ' - 1/\ Q =
, ) ff . Alvin M. Simon .
‘ ‘ v p Ascistant Controller | 3
| TR ~.: ' ' . .
o
i .
3 ] . . 0
K . } . .
it‘.' ' ’k.‘:' ‘ ‘ ' i : : ! l; :- )
» ‘,'» - o : .
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