
STATE OF I{f,W YORK
STATE TAX COMI.{ISSION

In the l' latter of the Petitlon

o f
ARCHIE Mac DONALD

D / B / A B & M S U P P L Y C O .

For a Redetermination of a Deficiency or
a Refund of Sales and Use Taxes
Taxes under Art icle(s) ZA & 29 of the
Tax Law for the 8Y€a4s) pe.riod B/L/65r

throush 8/3I /69

State of New york
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 16th day of December t  L9 7I,  she served the within

Notice of Decision (or Determinatton) by (eertlfied) mall upon Archie MacDonald
o / e / e B & M S u p p l y C o .

(represerrtatlve of) the petitloner in the wlthin

proceedin8r by enclosing a true copy thereof in a securely sealed postpaid

wraPPer addressed as fol]-ow". Archie MacDonald
D / B / A B & M S u p p l y C o .
Main  St ree t

and by deposrtlng sane 
"r,"ro""31*:";9.?i"irt}.";"15y addressed r*rapper in a

(post office or official deposltory) under the exclusive care and custody of

the llnlted States Post Office Department withln the State of New york.

That deponent further says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said wrapper is the lact

known address of the (representatlve of the) petitloner.

Sworn to before me this . ) / -/ -'/ /'
,/ 

-t'1.' 
24?'7'?--->'t-/---z'>a--/--

AFFIDAVIT OF MAILING
OF HOTICE OF DECISION
BY (CERTTFTED) l{ArL
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STATE OF I.IEW YORK
STATE TAX COMHISSION

In the Matter of the Petition

of
ARCHIE MacDONAID

D / B / A B & M S U P P L Y C O .
:

For a Redetermination of a Deficiencv or
a Refund of Sales and Use Taxes- :
Taxes under Art ic le(s) 28 & 29 of the

AFFIDAVIT OF MAITING
OF XOTICE OF DECISION
BY (CERTTFTED) t{Art

State of New York
CounW of Albany

Rae Zimmerman , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 1616 day of December , L97I, she served the within

Notice of Decision (or Determination) by (eert i f ied) mall upon Wil l iam P.
christy' ilr' Esq' 

(representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

rrraPper addressed as fol lows: Wil l iam P. Christy '  Jr.,  Esq.
Syracuse Kemper B1dg.
Syracuse,  New York L32O2

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitl.oner herein and that the addreas set forth on said l{rapper is the laat

known address of the (representatlve of the) petitloner.

Sworn to before me this
"2

//4.a4a+a2-

'.:
,/ L4._1



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ARCHIE MacDONAItD
D/B/A B & M Supply Company

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 2A and 29 of the Tax Law for
the per iod B/ I /65 through B/3I /69.

Was the determination of the sales tax

based on a pro ject ion of  taxable sa les f rom

DETERMINATION

by the Sales Tax Bureau

taxable purchases correct?

ArchieMacDonatd, d/b/a B & M Supply Company applied for a

redeterminat ion of  sa les and use taxes under  Ar t ic les 28 and 29

of the Tax Law for the period August I,  L965 through August 31,

1969. A formal hearing was held at the off ices of the State Tax

Commission at Utica, New York, oh November 18, Lg7O, before

L.  Rober t  Le isner ,  Hear ing Of f icer .

ELre taxpayer was represented by Wil l iam P. Christy, Jr-, Esq-

and the Sales Tax Bureau was represented by Edward H.  Best ,  Esq. ,

(A lexander  weiss,  Esq. ,  o f  Counsel )  .

ISSUE

FINDINGS OF FACT

1. Itre Sales Tax Bureau issued a Notice of Determination and

Demand for sales tax due against the taxpayer who operated a general

grocery and supply store at Old Forge, New York.

2. f lre taxpayer t imely f i led an application for a revision of

the determination of the sales tax and for a hearing.

3.  The Sa1es Tax Bureau proposed an increase in  sa les tax.

For the year 1968, the examiner examined the purchases of taxable

items and nontaxable i tems and computed the percentage of taxable
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i tems of  purchases as being 29.7%. He then appl ied th is  percentage

to Lhe gross sales of the taxpayer to arrive aL his proposed taxable

sales and computed the sa les tax on h is  proposed taxable sa les f igure.

4. Ttre examiner's procedure was based on the assumption that

the markup of taxable and nontaxable i tems was the same. Ttr is

assumpt ion was incorrect .

5- fhe examiner computed purchases from invoices as being

S160 ,153 .00  bu t  d id  no t  l ook  aL  o r  reconc i l e  h i s  compu ta t i on  w i th

taxpaye r ' s  books  o f  aecoun t  show ing  to ta l  pu rchases  o f  $183 ,650 .92 .

The part ies differed on the correet amount of purchases but ttre

ev idence was inconclus ive on both s ides and addi t ional ly  is  not  the

dec i s i ve  fac to r  he re in .

6. There were some sales for small groups of i tems under 25

cents which might be taxable, but they were inconsequential.

7  -  The gross prof  i t  on meats was 25%, tJre gross prof i t  on

produce was 3o%- The markup on soap powders was 12% Eo r4%, dog

and cat food 14% or r5%, washing sorutions about 7% to g%, facial

soaps 10% to r2%, beer and pop about LB%. Ttrere were many other

items of a taxable nature which had about a 20% markup. TLre lower

markup for taxable i tems indicated that the actual taxable sales

were far  less than the examiner 's  pro jected taxable sa les based on

the assumption that the markup of taxable and nontaxable purchases

was the same.

B. TLre t,axpayer kept a daity record of his sales tax. Tkre

taxables were put up f irst on one key, for a subtotal and there was

a tax key on the register. The taxpayer took a percentage of the

taxables and entered it  on the cash register tape and the sales tax

Iiabi l i ty was computed and recorded each day.

CONCLUSIONS OF I,AW

A. TLre sa les tax examiner 's  computat ion of  taxable sa les was

based on an erroneous pro ject ion of  taxabre purchases.
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B. The tax returned by the taxpayer is correct. The tax-

payer '  s  appl icat ion is  granted.

C. It  is determined that there are no sales taxes, penalt ies

or interest due from the applicant for the periods August I,  1965

through August  31,  L969 under  Not ice No.  90,47L,552 and Ident i f icat ion

No .  150516651 .

DATED: Albany, New York STATE TAX COMMISSION

t*--*.o/6, t?7/,
'/r---**

tz*<--

\AAffi-
COMM]SSIONER

COMMISSIONER


