
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Petitlon

of

Latham Ready Mix, Inc. AFFIDAVIT OF I.IAILINC
OF NOTICE OF I'ECISIO}I
BY (CERTTPTED) r{aILa

a Deficiencv or
Use
28 of the

Aug I ,  1965 !
F e b .  2 9 ,  L 9 6 B

State of New York
County of Albany

Martha Funaro r being duly swornr deposes and sayg that

she is an employee of the Department of Taxation and Fl.nancer over l8 years of

agel and that on the l3thday of January , L97;- r she served the within

Notice of Decision (or Deternination) by (certified) mail upon Latham

Ready Mix, Inc. (representatlve of) the petitioner in the wlthin

proceedingl by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Leo J. Wagner
I Columbia Place
Albany, New York 12207

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the llnited States Poet Office Department withln the State of New York.

Ttrat deponent further says that the said addressee is the (representative

of) petltLoner herein aDd that the address set forth on said urapper is the laet

known address of the (repreeentative of the) petitl.oner.

Sworn to before rne this

13th day of January , L97L

/'/ 
- ' '.- ,/ ,t=4 "r ' ',,

For a Redetermination of
a Refund of Sales &
Taxes under Article(s)
Tax law for the (Iear(s)

through



STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Petition

of

Latham Ready Mix, Inc.

For a Redetermination of a Deficiency or
a Refund of Sales & Use
Taxes under Article(s) Zg

AFFIDAVIT OT }IAILINC
OF }TOTICE OF DECISION
BY (CERTTTTED) l{AIr,

of the
Tax Law for the (Year(s) Aug. 1, 1965:

throuqh Feb.  29,  1968.

State of New York
County of Albany

Martha Funaro I being duly sworn, deposes and says that

she is an emPloyee of the Department of Taxation and Financel ov€r 18 years of

agel and that on the 13th day of January , I97L r she served the within

Notice of Ibcision (or Determination) by (certified) mall upon Latham

Ready Mix, fnc. (representatlve of) the petitioner in the wlthin

proceedingp by encloelng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Latham Read.y Mix, Inc.

E;i;"*i il:*u+"ff"u 12110
and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Post Office Department withln the State of l{ew York.

firat deponent further says that the said addressee is the (representative

of) petttLoner herel.n and that the address set forth on said wrapper is the laet

known address of the (repreeentatl.ve of the) petitloner.

Sworn to before ne this

13th day of January , 1971.
\_j

:
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L  9  i 6 -?0 )
zuRfAU OF LAW

MEMORANDUM

TO: BenJgr.rnip Sheber, $ales Tanc Bureau

FROf'l: Janes Seott

SUBJECT: Transfer of Flles

Jcseph Au.bo  Co.1  Inc ,
,  Elnira Coca-CoLa Eott l lng l lorke,  Ine.

1l Lar,tla;'r Rea.<lY lrirx, Inc.

Assoclate Attorney

JS: iK
Enc.
c c :  I r j : : a : ' j  l . c o i c
Jnne 14, ]-9'7t

The ta.'c_oayers !n the foregolng matters have falled
to lnstltute an ArrlcJe fB proceedlng witr'-\-n the statutory
perlod of t l iae.

Said ;'iles are ire::ewith returned for further adrtln-
tstratlve cll-si:osltr on.



STATE OF I{EI{ YORK

STA'T.E TA]{ CO}11{ISSION

In  the  Ma t i sy  o f  t he  App l i ca t i on

o f

LA'ITIlrl,l READY MIX, INC.

fo : "  Rev i s ion  o f  a  De tenmina t i on  o f  Sa les
and Use Ta.xes under  Ar t ic le  28 of  t ;he Tax
Law for  ihe per iods August  1 .  1965
lhroqgh February 29,  1958

DE'IERMINATION

LATHAI ' I  READY MIX,  INC.  ,  a  reg is tered.  vendor  unc ier  Ar" t ie le  28

o f  t he  Ta> :  Law,  f i l ed  an  apn l i ca t i on  fo r  rev i . s i on  o f  a  de te rm ina t i on

o f  sa les  and  use  taxes  fo r  t he  pe r iods  Augus t  1 ,  L965  th rough

Feb rua ry  2? ,  1?68 .

A form.a l  t rear ing was held befor .e  Lawrenee A.  Ner^nnan,  Hear ing

Of f i ce r ' ,  on  Apr i l  29 ,  I 97O,  i n  t he  o f f i ces  o f  t he  S ta te  Tax

Conun iss ion  i n  t he  C i t y  o f  A lbany .

Th .e  vendor  was  rep resen l :ed  by  Leo  J .  Wagner ;  and  l he  Sa les

Tax  Bu l ' eau  by  Edward  I { .  Bes t ,  Eso - .  (A lbe r1 ,  J ,  Ross i .  Esq . ,  o f

counse l  )  .

FINDINGS OF FACT

1 .  The  vendor ,  La tham Ready  M ix ,  f nc . ,  f i l ed  Sa l -es  and  Use

Tax Returns for  the per iods August  1 ,  f965 through February 29,

1968 .

2 .  On  Au ;4us t  16 ,  1?58 ,  t he  Sa les  Tax  Bureau  i ssued  a  no t i ce

o f  de te rm ina t i cn  numbered  90 ,751  ,555  aga ins t  t he  vendor  i n  t he

amoun t  o f  t 76 ,69  p lu . s  s ta tu to ry  i n te res t .

The  Sa les  Tax  Bureau  based  i t s  de te rm ina t i on  on  a  f i nd ing

that  a  charge of  $4 p"r  cubic  yard for  f ranspor tat ion f rom

0c tobe r  1 ,  L967  th r .ough  Februa ry  29 ,  1958 ,  was  excess i ve  and

r -educed  the  cha rge  to  $3 .50  pen  ya rd .  The  ba lance  o f  $ .50  pe r

yand  was  eons ide red  an  add i t i on  to  t t r e  p r i ce  o f  t he  ma te r ia l s  and



. ?

add i t i ona l  sa les  t axes  we re  assessed .

3 .  The  vendo r t s  p r i nc i . pa l  bus iness  ac t i v i t y  i s  t he  sa le  o f

mired concrete which the vendor .  prepares and d.e l ivers to  customerg

on  cons t ruc i i on  s i t es  i n  i t s  own  spec ia l i zed  t r ucks .  f he  p r i ce  i s

measur .ed by the number of  cublc  yards,  the f  ormula used in  the

mj . r : t u re .  and  the  l oca t , i on  o f  t he  de l i ve ry  s i t e .

/+ .  0n  the  i nvo i ces  t , o  t he  cus tomers ,  co r rmenc ing  Oe tobe r  1 ,

n67,  bhe amount  of  $4 per  cubic  yand-  was subtracted f rom the uni t

o r i ce  o f  t he  m i r  an r l  shown  as  a  cha rge  fo r  t ranspon ta t i on .  Sa les

taxes are not  charged on the segregated amounl , .  The charge is  a

cons tan t  anoun t  rega rd less  o f  t he  l oca t i on  o f  t he  cons t ruc t i on  s i t e .

5.  0n Ju ly  l ,  1966,  the Sales Ta>r  Bureau and the Empire State

SanC Grave l  anC Ready  M ix  Assoc ia t i on ,  I nc .  had  mu tua l l y  ag reed  tha t

$ : .50  rep resen ts  a  reasonab le  cha rge  fo r  t ranspor ta t i on  and  tha t

any  fu tu re  b i l l i ng  on  th i s  bas i s  wou ld  be  accep ted  by  the  Bureau .

The  vendor  cha rqed  t r . anspor ta t i on  a t  $ : .EO pen  ya rd  p r i o r  t o

Oc tobe r  1 ,  1967 ,

6.  ' I 'he vendor  c la ims that  $h p"*  yard is  a  reasonable charge

fo r  b ranspor ta t i . on  an i  re l i ed  on  a  su rvey  o f  ope ra t i ng  cos t  ra t i os

in  the  ready  m ixed  conc re te  i n< lus t r . y ,  wh ich  was  conduc ted  by  the

Na t iona l -  l l eady  M ixed  Conc re te  Assoc ia t i on .  The  su rvey  repo r ted  a

genera l  i ndus t r y  p i c tu re ,  wh ich  acco rd i -ng  to  i t s  au tho rs .  does  no t

necessa r i l y  t ake  i n to  accoun t  l oca l  s i t ua t i ons  and  i nd i v idua l  t ypes  o f

ope ra t i ons .

DETERMINATION

A,  The  vendor  has  fa i l ed  to  sus ta in  the  bu rden  o f

the f ind inq of  the Sales Ta. . :  Bureau that  $3.50 per  eubic

reasonab le  cha rge  fo r  t he  t ranspor ta t i on  o f  ready  m ixed

f  or  1 ,he per iod f rom October  1. ,  1967 through Februar .y  29,

d i  spnoving

ya rd  i s  a

c oncre te

1e58.



B.  T t re  no t i ce

i s  sL rs t ,a ined .  The

-3

of  determinat ion is  found

app l i ca t i on  f o r  r ev i s i on  i s

t o  be  co r rec t  and

den ied .

DATED: Albany,  New York

r) tt ".,*. trt"t->) I il tcr ) /

STATE TAX CO}4MISSION

COIMTSS TONER

\

YttS:;n )G**.,
COMMISSIONER


