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TO: Coumissioners Hurphy, Palestin and Macduff

FROM: E. He Best, Counsel

SUBJECT:  COMMLRCIAL CREDIT INDUSTRIAL CORP,

Application for Refund of Sales and
or Use Tax Pald Under Article 28
for the Taxable Period Commenced
August 1, 1965

A hearing on the above matter wac held befors
Hre Vineeat P. Molineaux, the Hearing Officer, and the
minutes of the hearing and the exhibite are in the file.

The issue raised herein is whether or not snles or use
taxes may bs imposed on monthly rent payments collected from
varicus lessaes during the period commenced August 1, 1965 and
ended August 31, 1965 on leases of motor vehicles and equipment
under leases in sffect Prior to August L, 1965, As more
specifically s&: forth in the proposed determination, the '
applicant is in the business of reanting motor vehicles and aqaizu.at
tc comnercial organizations and to effect such rentals uses various
types of printed leases prepared by it, Although each of the leases
may vary with respect to the terms thereof, sach of the leases
provides that they are intended to be leasss, and further provide
either for "monthly reantal rates payable in advance on the firet
day of sach and every calendar month during the term of the lease,’”
or "fixed rentals payable monthly in advance.” The applicant
contends that rent payments for the month of August 1965 om such
leases entered into prior to August 1, 1965 are not subdbject to
the New York State sales and use tax because such monthly payments
are prior to the effective date of Article 28 of the Tax Law,
Section 1101(b)(§) of the Tax Law in Article 28 of such law
includes in the definition of sale, selling or purchase, & "rentsl
leass or license to use or consume.” Subdivision (a) of section liOI
of the Tax Law in Article 28 of such law provides that the taxes
imposed by section 1108(a) of the Tax Law shall be paid on all
sales made and services rendered on and after Auguat 1, 1965 although
made on or rendsred under a prior coatract.

The primary issus is, therefors, whether or not the moathly
rent paymants are taxabls despite the fact that the leases were
sxecuted, and the delivery of the vehicles or squipment had taken
placs, prior to August 1, 1965. It has been held by the courts of
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various states that sales or use taxes vere imposable on momthly
rentals even though lease agreemsnts were executed prior to the
effective date of acts or amendments thereto imposing such tazas

(Canton Co. of B§§?15§£= §= 22!%t§§%52”' 231 Md. 29% (Court of
Appeais, Md., ) gfg acre o3 o igg, v. Evans, 193 Tenn. %4}
(Suprems Court, Tenn., . sading case under similar
facts set forth in the application herein, and wnder an amendment
to an act of the State of Washington defining the term sales, with
respect to the Retail Sales or Compensating Use Tax Law of such
state, to include "renting or leasing” is the case ::,%25§*'§§
State of “22%5“33““' 368 P, 24 302 (Wash. Suprems C »

Wash. Tax Cases, para 200271 (CCH). The court in sustaining
the tax, held:

"Each rental pazmnnt relates to a period
of possession. It is this possession for ,
which the lessee contracts and for which the
periodic consideration is given. A lease if
viewed in this light is not a single transaction
(or sale), but a contract for a series of
transactions--the axchange of rental payments
for continued snjoyment of possession,”

I, therefore, concur in the Hearing Officer's opiniom that
4 sales or use tax may be osed on such monthly rentals and
that the taxpaysr's application for a refund of New York State
sales or use tax should be denied. ‘

/s/ E. H. BEST

Counsel

MS3ca

May 24, 1966
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BUREAU OF LAW
MEMORANDUM

Commissioners Murphy, Palestin and Naeduff

FROM: Yineent P. Nolinesux, Neariag Offieer
SUBJECT:  commareial (redit Indussrial Corp

Application for revision and xd’-a of sales tax.

A hearing on the above matier was held deforze me in
Aldany, New York November 30, 1965.

The issue raised is vhether rental eollected for the
lease of moter vehicles and other tangible personal preperty
after August 1, ;,.965, under leases whieh were in effest prier
to August 1, 136 » 4@ subjest to the sales Sax.

' petiticaar rents moter vehieles and other industrial
equipnent en leases for a two-year period or an iadetermimate
ericd for whieh the lesses is billed on a menthly basis
&-r» re 1s never sransfer of title of the leased vehigles
or squipmeat to lessee,

Based uwpoa the provisien ia sectien 1106 of the Tax lav
requiring paymant of the tax on "all sales made and servises
rendered on and after August 1, 1965, although made oa and
rendered under a prier contraet,” the ageomy ; propesed
deternination has been drafted deaying the applisatien for
refund and I recommend thet it be signed by Commission.

/s/ VINCENT P. MOLINEAUX
VPiines Vel @flee
January 18, 1966
~ MARIIN 3CHAPIRO / R "’)
. » - E
App!ﬁ'ni -~

Apﬁrmd |



STATE OF NEW YORK
STATE TAX COMMISSION
IN THE MATTER OF THE APPLICATION
OoF
COMMERCIAL CREDIT INDUSTRIAL CORP,
FOR REFUND OF SALES OR USE TAX PAID UNDER
ARTICLE 28 OF THE TAX LAW FOR THE TAXABLE 1t

PERIOD COMMENCED AUGUST 1, 1968 AND ENDED
AUGUST 31, 1968 t

-"‘---ﬁ-"“--"-.‘--‘

The applicant, Commercial Credit xadp-trial Corp. haviag
duly filed an application for refund of New York State salss
or use tax paid under Article 28 of the Tax Law for the period
commenced August 1, 1983 and ended August 31, 1965, and evidence
with respsct thereto having been received at a hearing held at
the office of the State Tax Commission, Department of Taxation
and Finance Bullding, State Campus, Albany, New York before
Vincent P, Molineaux, Hearing Officer of the Department of
Taxation and Pinance, at which hearing the taxpayer appsared and
was represented by Donald W, Fulton, Esqg., its Treasurer, and the
matter having been duly examined and considered,

The State Tax Commission hereby finds:

(1) That the applicant is a person required to colleect the
tax and pursuant to Certificate of Authority No. $2-0712986 has
c¢ollected State and local sales or use taxes in the amount of
$2,141.78 during the aforementioned period; that the applicant
haa flled a sales and use tax return reporting the amount collectsd
and has paid that amount to the State Tax Commission,

(2) That the applicant filed an application for refund in

the amocunt of 61,166,58 alleging that this amount represents the
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New York Stats sales or use taxes imposed at the rats of 2%
upon monthly rent payments collescted from lessees during the
pesriod commenced August 1, 1965 and endad August 31, 196§ on
leases of motor vehicles and equipment under lsases in effect
prior to August 1, 1965,

(3) That the applicant is in the business of renting
notor vehicles and squipsent to commercial organizationsi that
such motor vehicles and equipment are rented in accordancs with
written leases entered into by the applicant as lessor and
various lessees} that the written leases are printed leasass
prepared by the applicant leassorj that esach of the lsases vary
with respect to terms of payment, duration of the leass terms,
naturs and amount of the rent charged, the rights of the parties
as to termination of the lease, and the liadbilities of the
parties thereunder; however, each of the leases provide that they
are agresments for leasing only, or ars and are intended to be
leases, and that further the leeses does not aequire any right,
title or interest in or to the vehicles or units leased except
the right to use them under the terms of the leasej that each
of the leases further provide either for "monthly rental rates
payebls in advance on the first day of each and every calendar
month during the term of the leass,” or "fiwed rentals payable
monthly in advance,”

(4) That ths applicant contenda that the rent payments
for the month of August 1965 on such leases entered into prior
to August 1, 1965 are not subject to the New York State sales
or uss tax impcsed under Article 28 of the Tax Law because such
monthly payments are payments on leases entered into prior to
August 1, 1965, the sffective date of Article 28 ot’thy Tan Law,

(5) That subdivision (a) of section 1105 of the Tax Law
in Article 28 of such law imposes a sales tax on the receipts
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from avery retall sale of tangible personal property.

(6) That section 1110 of the Tax Law in Article 28 of
such law imposes a compensating use tax for the use within this
State on or after August 1, 1945 of tangible personal property
purchased at retail,

(7) That section 1101(p)(5) of the Tax Law in Article 28
of such law iaciudos in the definition of sale, selling or purchass,
a "rental, lease or license to uss or consuze,"

(8) That subdivision (a) of section 1106 of the Tax Lav
in Article 28 of such law providas that the taxes imposed by
ssction 1105(a) of the Tax Law shall be paicd on all sales made
and services rendered on and after August 1, 196§ although made om
or rendered under a prior contract.

Based upon the foregoing findings and all the evidence
presanted herein, the State Tax Commission hereby

DETERMINES

(A) That the rent payments reported by the applicant on
his return for the period August 1, 1983 through August 31, 19468
even though paid pursuant to leases entered into a date prier to
_August 1, 1985 are receipts from the sale or use of tangidle
personal property made on or after such date, A

(38) Thit. accordingly, the eatire amount of the refund of
$1,166.58 requested by the applicant was properly paid to the
State Tax Commission} that ho nonies or taxes were improperly or
srronecusly collected by the State Tax Commissionj that the

taxpaysr's application for refund is herebdy denied.

DATEDs Albany, New York on this 22nd day of June s 18686,

STATE TAX COMMISSION
/s/ JOSEPH H. MURPHY

= Fresideat

/s/ IRA J. PALESTIN

T Conmiesloner

/s/ JAMES R. MACDUFF
Commisslioner
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