
STATE OF IIEW YORK
STATE TAX COI'I}IISSION

In the l,latter of the Petltlon
:

of

AI4ERICAN LOCKER COMPANy, INC.
!

For a Redetermination of a Deflclency or
a Refirnd of Sales and Use 3
Taxee under Article(s) eA &, 29 of the
Tax law for the (year(s) B/t/65 - 2/2.8/66

/.

{f,r,
Y

io14

AFFIDAVIT OF }IAIIIIIG
OF IIOTICE OF DECISIOf,
BY (IXnSffi$D Harr,

State of Nery York
County of Albany

Margaret lniood , beLng duly sworn, depoees and sayo that

she ig an employee of the tlepartnent of Taxation and Flnancer over 18 years of

age; and that on the lOthday of Apnil , 1970 , she ecrved the wlthln

lfotice of flendd,s (or Determinatton) by (ourt*ffU) nall upon Robert M.

Entwisle, Esq. (representatlve of) the petltloner ln the wtthtn

proceedLngl by encloeing a true copy thereof in a securely eealed poatpald

wrapper addressed as fol lows: Robent M. Entwisle, Esq".

{3il';;#t";,..11:1il'e 
& Duff

-Pitisuurgtr, 
Pennsyfvani.a l-52l-g

and by deposttirry sane enclosed in a postpatd properly addressed wrapper Ln a

(post office or officiat dep,osttory) under the excluslve care and cuetody of

the tlnited States Post Offlce Department withln the State of ller York.

That deponent firrther says that the sald addreasee ia the (representative

of) petttloner herel.n and that the addrese set forth on eal.d wrapper lc the lact

known address of the (representattve of the) petltloner.

Sworn to before ne thl.s

Apr i l , 1970.



STATE OF }IEl{ YORK
STATE TAX COT.I}IISSION

In the Uatter of the Petltion

of
:

AMERTCAN LoCITER COUPANT, INC.
2

For a Redetermination of a l),eftcl.ency or
a Refund of Sales and Use :
Taxes under Article(s) Zg & 29 of the
Tax law for the (rear(s) B/L/65 - Z/2W66

AFFIDAVIT OF I,IAILI}TG
OF IIOIICE OF DECISIOII
BY (@ffiEIqSs HArr,

State of New York
County of Albany

Marearet  Wood e belng dul-y sworn, depoees and eaye that

she is an employee of the llepartment of Taxatlon and Flnancer over 18 years of

agel and that on the 30th day of April , L970, she Berved the wlthin

Iotice of lEltX.I{lklti((or Determinatlon) by (lurtrifrrd) natl upon American

Locken Company, Inc. (uepresqneaDwxcf) the petltioner ln the wlthtn

proceedingl by eneloelng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follors: American Locker Company, Inc.
Jones & Gi f ford Avenue
Jamestown,  New York th701

and by depoc!.ting sme enclosed in a postpald properly addressed rarapper ln a

(post office or offlcial deposltory) under the exclusive care and custody of

the tlnlted States Post Office Departnent withln the State of Nerr York.

firat deponent further says that the sald addressee ie the (ocpxrotntatCrae<

pf) petftioner herel.n and that the address set forth on saLd rrapper lc the laat

known address of the fueercgaftltfrra(efltftd petltloner.

,  I97O

Sworn to before ne thls



STATU OF NEhI YORK

STATE TAX COMMISSION

fn  the  Ma t te r  o f  t he  App l i ca t i on

o f

AMBRTCAN L0CKER COMPANy,  INC.

fo r  Rev i s ion  o f  a  De te r rn ina t i on  o r
fo r  Re fund  o f  Sa les  and  Use  Taxes
under  Ar . t ic l -es 28 and 29 of  the Tax
Law for  the per iods August  1 ,  1-965
through February 28,  1966

DETERMINATION

AMERICAN LOCKER COMPANf ,  INC. ,  a  vendon  reg i s te red  under

Ar t i c l e  28  o f  t he  Tax  Law,  has  f i l ed  an  app l i ca t i on  fo r  rev i s ion

of  a  deterrn inat i .on or  for  re fund of  sa les and use taxes for  the

per iods  Augus t  1 ,  : - ' 965  th rough  Februa : r y  28 ,  1966 .

A  fo rma l  hea r ing  was  he ld  l n  t he  o f f i ces  o f  t he  S ta te  Tax

Commiss ion  i n  t he  c i t y  o f  Bu f fa lo  on  A r rgus t  2  and  3 ,  1967 .  The

vendor  appeared  th rough  M i11e r . ,  Hay ,  En tw is le  &  Du f  f  ,  Esqs . ,

(Robe :n t  l t f .  En tw is le ,  Esq .  and  Char les  Watk ins ,  Esq . .  o f  counse l ) .

FINDINGS OF FACT:

1 .  f he  vendor ,  Amer i can  Locke r  Company ,  I nc . ,  f i l ed  sa les  and

use tax returns fon the per iods August  1 ,  1965 through Febnuary 28,

1966 .  Gnoss  sa les  ane  repo r ted ,  bu t  t axab le  sa les  o r  use  tax  were

no t  repo r " ted  i n  t hese  pe r iods .

2 .  0n  Oc tobe r  25 ,  L966 ,  t he  Sa les  Tax  Bur .eau  i ssued  a  no t i ce

o . f  de te rm ina t i on  and  demand ,  numbered  90 ,75O,565  aga ins t  t he

vendor  for  the peniods August  1 ,  l -965 through Febnuany 28,  1-966 in

the  amoun t  o f  $25 r652 .94 ,  p l us  s ta tu to r y  pena l t i es  and  i n te res t ,

cons i s t i ng  o f  t he  fo l l ow ing :
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Sa les  taxes  due  on  l oeke r  s to raqe
( i nc l ud ing  app l i cab le  l oca1  ra tes )

Use tax on contnact  l -abor  ner for rned
by  A .  V .  M .  Corpo ra t i on  fo r  vendor

Use  tax  on  ma te r ia l s  used  to  repa i - r
locks and lockers owned by the vendor

Equipment  and d ies purchased by vendon
and  used  to  manu fae tu re  l ocks  and
locke rs  used  by  the  vendor

$r9,389 .85

4,9o2.93

BB1 .59

D.

3 .  The  Sa les  Tax  Bureau  t ras  s t i pu la ted  to  a  co rnec t i on  o f

the  de te rm ina t i on  tha t  reduces  the  use  tax  on  con t rac t  l abo r

( i t em 28 ,  a t rove )  by  the  amoun t  o f  $ f  1383 .39 .

4 .  The  vendor  ob jec ts  on l y  t o  the  impos i t i on  o f  t he  sa les  tax

upon  rece ip t s  f r om l ocke r  s t o rage ,  ( i t em  2A) ,  and  t ime l y  f i l ed  an

app l i ca t i on  fon  a  t rea r ing .

5 .  f he  vendor  manu fac tu res  cab ine ts ,  each  cons i s t i ng  o f

seve ra l  i nd i v idua l  co in -con t ro l l ed  l ocke rs .  The  vendor  p laces  and

ma in ta ins  i t s  equ ipmen t  i n  spaee  p rov ided  i n  t ranspor ta t i on

ten:n ina ls  by the proper ty  ot r rners.  The lock ing device is  act ivated

by deposi t ing co ins in  the s lo t  o f  the mechanism. The patron

re ta ins  a  key  wh ich  pe r tn i t s  t he  pa t ron  to  re -en te r  t he  l ocke r  and

remove  h i s  p rope r t y  w i th in  twen ty - fou r  hou rs .  Under  l ease  ag ree -

men ts ,  t he  rece ip t s  ane  d i v ided  be tween  the  vendor  and  the  p rope r t y

owner under  an agreed formula,  based on vo lume.  The cabinets

nemain the proper ty  of  the vendor .

DETERMTNATTON

f .  The vendor : ,  Amer" iean Locker  Company,  Inc. ,  is  pr ine ipal ly

engaged  in  the  bus iness  ac t i v i t y  o f  s to r i ng  tang ib le  pe rsona l

pnoper t y  no t  he ld  fo r  sa le  i n  t he  regu la r  eou rse  o f  bus iness ,  and

the  rece ip t s  f r . om these  senv i ces  a re  taxab le  sa les  o f  se rv i ces  w l th in

the  mean ing  and  i n ten t  o f  A r t i c l e  28 ,  Sec t i on  1105 (c ) (h ) ,  o f  t he

Tax  Law.
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I f .  The determinat ion issued under

amended by s t ipu lat ion of  the Sales

co r rec t  and  i s  sus ta i ned .

not ice ,  numbered 9O r75O1565

Tax  Bureau ,  ( i tem 3  above) ,

STATE TAX COMMISSION

I I I .  The  vendor rs  app l i ca t i on  fo r  rev i s ion  o f  t he  de te r rn ina t i on

o r  f o r  re fund  i s  den ied .

DATED: Albany, New York
Apr i l  29 ,  I 97O
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TO

FROII :

SUBJECT:

BUREAU OF LAW
MEMORANDUM

St*t* *rrx Sud,mLqn

&dt m*t*fnnr k[-*wtar

lnmtp.rm Inntg $€rln4|r, fric. f.
Strtr Eal @ctrrtm

i rue 1pn

Qn _cff*c Dlulrlst nnrfiL-ruft rutrtding tlr dltlrlllr3l.ca d
ffi? st*tr tilnn $ffi,*tldo nilN,Gh ffio*d ialnr firil rfr*s* e
prtl.t&e*ur1 lffilffie finaf,*r gil;ilry" tr#.

4f_ t rrl naa f*omC pnrnr* to 1lr TC1ITU {f} of rnD-
t!,fslrlffi (Gt d r*ttcn 1t8F otr tbG lrx trff, SIEL lntTlrlrr tisr
th trrrtfsr Ef, Gbr rredgtr fru Giltf,lt rstr-, rreqt fm ncrlr,
of thr trrlcer sf,:

"{f} Stmlry rr:f tlafl'bfr Dcrroqrl 1llolcsay
not bcL{ f,s rrtrr la tb ltnfrr €ourr. of fclals
ne{ ttl* $r*tal, sf nfr 6tro.*t lffirr w llrtlrr !p*l*;
ffitaru $rn*bffi #sryrW1 k. tc th ilrrr sf co*m.

cotttrofll.c# lpt**r* Ln ffgh *d sfr.ffi m*tals sn
rtarut bf th gmh*,n** S& sm sf * tatffir th| ilffin
Ht {Affitt I s$rlsr *r SSff.* hlil &t tmt rwlil.in ilf-*
rtergl r*rtcc ilqrltt tb ttdtf,f {|nrrtl,ffi €f fsh rtmrffl d1
fsrtbrrr tbt nlr& thc nrLml cmtrratnl, iltrrtlffirll*r htmmf,srtbrrr tbt nlre- thc nrtql cmtrratnl, iltrrttsrll*r km
n*tltfou* lnfi th* wrfffii snffi#sm ffi ffir r*u*,ffi tb lo$rrrS*tltfou* lnd th* wrtffi* slffi#sm ffi ffif ll*uf,ffi
rGFr pl,rccilr thr prtltlonar, rntha thlrr thr qlarettrr, ll tEl
ru&r. fn vts cf t&lrr tb. Gffit hld tbt fru{ara ts}r
csryrryr ras. nr rymrt*f,* fw thr s*rl#tgsnr pf th mlrr trc
on tln3 rcrvl^e* *nd m* fttb$,r fffi nrc.l# €f tm l;Itr *rr nm#
f,sr tht tffi,ffi*

S*ruffit €f til r;Itr *rr mmiltl

*fr yr*f m frs mt hffi S*&rn fnil*m Inpffi rtlJl fuffit
I,r*no tg nilfin*l.

SrtJf
&!#.
#*nnrrgr $I* Xp??
e G r Frcd S" 'lfl.orneyn Sltrcctor

Sfitus.t noob, Sactctary

a5.ar@Eer
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SSATE OF NEW YORK

APPELI*{TE DWISION

SUPRN}G COURT

THIRD DEPART}ENT

In the Matter of AMERICAN LOCKUR COMPAI{Y, INC., I
J

NORY^AII CALL!f$N et
Tax Con"lission,

Petit ion.", 
I

-against- 1
l

81., Constitrrting the State 
I
I

Respondents. 
I

Argued, December 13, 197L

Before:
HON.

HON.
:{oN.
HON.
HON.

J. CIARENCE HERLIHY,
Presiding Justice,

LOUIS M. GRSENBLOTT,
i.AI,IRENCE H. COOKE,
l{rcI{AEL E. st{EENgY,
RICIIARD D. SIMONS,

AssociaEe Just ices.

PROCEEDING under CPLR article 78 (cransferred to the Appellate
Division of the Supreme Court in the Third Judicial Department by
order of the Suprene Court at Special Term, entered in Albany County)
to review a dele::nination of the State Tax Comi.ssion,

CRAVATH, S-r.IAINE & l"lOORE (Ra1ph L. t'lcAfee, of cor:nsel) for petL-
tioner, One Chase t'lanhattan Plaza, New York, New York, 10005'

LOUIS J. I.EFKCI.IITZ, Attorney General (Ruth Kessler Toch and
Robert I'1. Bush, of cor-ursel) for responden6rThe Capitolr Albany, New
York L2224.

OPINION FOR CO{FIR}Tq'NCE



$uprrrul Orr rrrt-^lppcl t l i i r  I l i tr ir i inn

dllirit iJuilirisl ilrpurturr'nl

January 20, L972

in the }iatter of AISRrc.Ar\ LocKER coMpAliy, rNc.,
Peiitioner,

V .

NORI\AN G\LLI!{N et al., ConsEituting the State
Tax Connrission, Respond,ents.

, .  t
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Deterirination confirned, with costs, and petition dismissed.

Opinion per GREENBLOTT, J.

}GRLTI{Y, P. J. , coore, SI,IEENEY and srMoNs, JJ., concrrr.
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GRIEI{BLoTT, J.

this is a proceeding r:nder CPLR article 78 (transferred to che

Appellate oivision of the Supreme Court in che Third .fuaicia L Depart,-

ment by orde: of the Suprerne Corrrt at Special Te:ro,, entered in Albany

County) to review a detei:urination of the SEaEe Ta< Comission.

Petitioner is the or.rner of patented,, coin-controlled lockers in

r'rhici: baggage and other articles of personal property are stored by

the public. th,e loclcers, vrhich are nurnufactr:red Eo comprise cabinet

units of several peruranently attached, lockers on top of each other,

are placed primarily in air, bus and railroad teruinals in accordance

'with various contrracEs rvith ,the olrners and, Lessees of the premises

on which the l-ockers are to be instalLed. The contracts, which are

d'rar'rn as leases in bulk, are tlpically for periods of five years anC

obLigate' the otrners or !.ess'€es (hereinafter referred, to as operators)

to malce, the loclcers avaiLeble for the storage of baggage.

lhe use of the locker is quiie sinple. After selecting an

avaiJ.abLe locker, each of rqhich has its lcey in the lock, the: patroa

places Lhe iten to be stored. insid,e, inserts, depending upon the size

of the J.oclcer, a dirne, tre[o di.nes or a quarter into the indicatred s1oE,

closes the door and turns arrd rerooves the key, thereby locking che

door. The key, which bears a ntrnber corresponding to 'uhe nunber on

the Locicer door, per:urits the patron to reopen the locker and recrieve

his belongings at any time'rvithin 24 hours. once reopened, Ehe

l-ocker may onLy be Locked again upon pa)'menE of the required fee,

even if the 24-horr period has not eLapsed. If a Loclter is occupied,

for nore than 24 hours, the pacronts belongings are recpved by an

eropLoyee of the operator and noay be retrieved only upon pa;rnent of an

overtirae charge.
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. In addition to removing the belongings and colJ.ecting the
----**Eharges 

in an overci:ne sicuation, the operator cleans the Lockers and

handles emergencies, customer complaints and lost key problems. It

also collects the receipts froro the loc'kers, af ter v*rich a certain per-

centage of the gross revenues is paid to petitioner (there is no re-

quirenrent that a special account be used). In sum, the operator

hand,les the daily operacion of the lockers. Pelit ioner, being respon-

sible for the functioning of the Lockers, indennifies the operators if

any losses occur. As to tax liability, the vari,ous contracts, except

the Srrbarkation Casual CenEer Fund contracE, provide that any taxes

(except personal property taxes) levied or assessed on the conducL,

maintenance, operation, gross receipEs or revenue of the locker serrrice

are borne by the petitioner and each operacor in the same percentage

as the gross revenues are shared.

A no{:ice of deteiruination and, denand d,ated October 25, 1966 was

issueC against Peiitioner for saLes tax due on aLl revenues fi.orvlng

through the lockers (not just the percrentage petitioner received,) f-or

the period frorn August L, Lg65 througtrr, February 28, Lg66, Although

Petitioner has fiLed saLes and, use tor retr.rrns for this period,, no

tarable sales were reported,. Petit ioner, under protest, paid the

$291785.67 claimed, due (to., penaLey and interest charges). An in-

fo::nraI hearing r'ras heLd, followed by ;r formal hearing in August, LgO7.

By a determination Cated ApriJ- 29, 19;t0, Lhe Toc Cpmissioner deter-

nrined tha8 Petitioner, as the vendor, rvas principally engaged, in the

business of storing tangible personal property noE held for sale in

the regular course of business and that the receipts from these

seirrices were ta:<abLe sales of senrices rqithin the meani.ng and intent

of paragraph (4) of subdivision (c) of secEion 1105 of article 2B

of the Tac Latrq.

- - l . r y
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Peuitioner contends: (1) that i.u is not engaged in the rrstoragett

of tangibLe ProPerty; (2) that it is not involved, in che I 'rental of

safe. deposit boxes or similar spacett; (3) that to inpose the sales tax

upon the use of petit ionerts lockers raould constitute an unconstitu-

tional interference rsith interstate counerce; (4) that its revenues

are derived from sales for resale and are therefore eliempt; (5) that

those revenues derived from sales by governmental and charitabie

orgaaizetions are excmpt from the safu:s Ea-\; and, (6) that even if a

tax should have been irnposed and collectea, it was not the vend.or and

is therefore not LiabLe for such tax.

Section 1105 (subd. [cJ, par. t4]) provides that a Eac is imposed

and shall be paid upon the ttreceipts jirora every sale, except for re-

saLet', of the service of tt[s]toring all tangible personal property not

held for sale in tshe regular course of business and the renEal of safe

deposit boxes or siauiLar spacett. It is iruaediarely obsenred thai if

the rental of space is not construed .rs being storage, the receipts

woulC not be tacable (unless construed as being rental of safe deposit

boxes or sinilar spaee). Therefore, petit ioner first contends that

lhe rent aL of, space f,"tu is "checkingut, which should be distinguished

fron ttstoringtr. tr{e see no valid dist:incLion betrveen Ehe two for the

Purpose of  the sect ion,  and the cases ci ted by pet i t ioner (e.g. ,

I'Iatter of l'lontTnent Gjrrage C_orp. v. bgy, 266 N.y. 339; Kelemen V. Aner:

ican Locker !9. ,  Inc.  182 Mise. 1058) are ' inapposi te.  The te:m t ls ior-

ing" within the neaning of section 11CI5 (subd. [cJ, par. t4D does

not necessariLy connot,e such duration as to preclude its application

here, and there is no reason to i-isrit i{:s application Eo long-Eerm

custody. MindfuL of the requiremenL Lhat Ehe provision hcre should

be sCrictly eonstrued in favor of the traxpayer (see B.athricl< Int-er-

pr iscs v,  i i r r rphy,  27 A D ZcJ ZLS, af fd.  23 N y 2d 61o4),  i t  is
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our opinion chat when a pacron deposits his tangible personal property

within one of petit ionerts Lockers, he is storing his property, a1-beit

such storage ijq only for a l imited duration. That such a dis' inetion

is more iLlusory than real is apparent from ti'le laaguage of the cases

discussing pet,it ionerr s lockers (conpare Anerican Locker 99. , Inc . v. City

of Ner'r York, 308 N.Y. 29*, 266 aad, Kelemeg v. Agg5ggg Locker g-9.., supra,

with Bathrj.ck Enterprises v. i.iurohy, supE). I.Ie are convinced

that wlthin the meaning of Ehe section involved, the short-term

rrcheck.ingtt of baggage here present i.s .sLorage of tanrgible personal

Property.

Ilaving reached this concJ.usion, it is unnecessary to consider

petiiiongrts second contention, although rve note that respondent does

not contend that there is here a rentaL of safe deposit boxes or

other similar space.
' 

fhere is no merit to petitionerts third argunenc. A sales tex on

the use of locker storage facilities does not anounE Lo an unconsiitu-

tional- burd,en on interstate comterce and freed,om to travel. Nor is

there any uerit to pet,itioner's contention that the contractual agree-

Bents betrveen Petitioner and the various operaEors create sales for

resa le .

Petit ionerts fifth contention nust also be rejected. As to the

governmental  agencies,  secr ion 1tr01 (subd..  Ib l ,  par.  ISI  t i l  IEI)  of

the Ta}< Larv, in order not to give State and local governnents an

r:nfair advantage in Ehe market place, specificall.y provides that the

State of Nerv York, its agencies and polit ical subdivisions are to be

considered vendors when such an entity seils senrices or property of

a kind ordinarily sold by a privaEe person (see al-so Ta:i Larv, g 1115,

subd. [a] '  Par.  [1]) .  As for  any char i table organizat ion upoq rvhose

f*
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prenises the loclcers are l-ocated, therc has been no sholring that an

exenption under section 11L6 of the Tac Law r,rould be authorLzed.'€

It is the 
-vendor 

of the serrrice invol-ved r,.rho is responsible for

the coLlection of the sales tax and vho is Liable for the tex iinposed

(Ta-:< Lar,r, $$ 1131, subd. [1] , LL32, 1133). Therefore, having derer-

mined that the receipts received fqr the storage of baggage .and oiher

tangible proPerty in petit ionerts lockers are subject to the sales carc

imposed by section L105 of the Tac Lar,rr !tr€ raust determine whether

Petitioner is the vend,or and therefore Liable for the collection and

Pa)ment of the tax. T'he statute d,efines a vendor as incLuding one who

makes frsaLes of tangible personal property or servicestt (E 110L, subd.

[bJ,  par.  tB]  t i ]  tA])  or  one ' t rho sol ic i is  business eirher by

ernployees, indeperrd.ent contractors, agents or other representatives.

*.'* '& and' by reason thereof raakes sales * :'i '* of tangible personal

properry or se:rr ices" (g 1101, subd. [b] ,  par.  t8 l  t i l  [c ] ) .  The

contractual relationships establisheC befi.reen petiiioner and, the

various operators are of the type encoitpassed by the above definition

and petitioner, rather than-the operaEors, is the vencior. rt is

unnecessary for us to further define the relationship estabLished in

the present record.

The dete:neination should be confiru'rgd, rvith costs, en6 the

petit ion disnissed.

r't I le acditionally note that any exenption granted by section 1116 to
a governn'ent agency or chariiable organization is granEed onl-y rvhe=e
the sale is ttby or tott such agency or organization. This r,ras nci thecase here since we have determined that petit ioner is the venCor(see discussion, infra). Petit ionerr 4s the vendor, cannot clain anysuch exenption.


