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TO: State Tax Commission
FROM:

Martin Schapiro, Hearing Officer
SUBJECT:  gyeet Associates, Ine.

Article 28 - Sales taxes
Periods commencing August 1,
1965 and ended November 30, 1966

‘ The issue raised herein is whether or not the taxpayer,
a contractor having won the bid for construction of a school
building for the Schenectedy School District has entered into a
lump sum contract with the School District so that there is no
resale of purchases of materials by him to the School Distriet
or has entered into a time and materials contract in which the
materials purchased by the contractor have been resold to the
School District and thus not subject to tax.

The facts herein, more specifically set forth in the
determination, disclose that the School District sent out
notices to bidders in accordance with section 103 of the General
Municipal Law for the construction of the school building and
awarded the bid to the taxpayer on the basis of the total amount
bid for both materials and labor. Section 103 of the General
Municipal Law provides, however, that a contraet for the purchase
.of materials must be awarded to the lowest responsible bidder on
the basis of the price for the materials and not on the total for
materials and labor. The decision accordingly, holdsthat the
contract, if in conformity to section 103 of the General Muniecipal
Law must be a lump sum contract in which title to the materials
did not pass until such materials were incorporated to the build-
ing and structure and therefore, are no longer tangible personal .
property, Since, therefores, there was no resale of the property
as tangible personal property, the decision taxing the purchases
of the building materials to the contracter must stand.

Minor problems present itself with respect to the rental
of equipment by the contractor and the purported resale of tools
and supplies, There have, however, been no facts presented by
the taxpayer showing any resale of such tools and supplies or
rerental of equipment,

After reviewing the memorandum of law submitted by Counsel
for the taxpayer, amé which memorandum is enclosed in the file, I
am of the opinion that assessment was properly and correctly issued,
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I have therefore prepared a proposed determination sustaining
the tax.

If you agree with the proposed determination which
sustains the assessment, kindly return the same to the Law
Bureau for further processing.

Rearing Offlcer

MS:nn

mmcu



STATE OF NEW YORK
STATE TAX COMMISSION
IN THE MATTER OF THE APPLICATION
or
SWEET ASSOCIATES, INC.
FOR A EEARING TO REVIEW A DETERMINATION
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Sweet Associates, Inc., having filed an application for
& hearing to reviev a determination assessing or denying the refund
or c¢redit of sales and/or use taxes under Article 28 of the Tax law
for the periods commencing August 1, 1965, and ended November 30,
1966, and a hearing having been held on Pedruary 27, 1968, at the
office of the State Tax Commission, State Campus, Albany, New York,
before Martin Schapiro, Nearing Officer, at which hearing the
taxpayer appeared by its attorney, A. 8. Clayman, Nsq., and the
matter having deen duly considered

The State Tax Commission heredby finds:

(1) That the City School District of the City of
Schenectady by notice to bidders invited sealed bids for the con-
struction of s building eddition to Nalsey Elementary School in
Schensctady, New York, That the instructions to the bidders pro-
vided that:

A. Each Coatract will be swarded, if at all, to
the lowest responsible Bidder as determined by
the Owner sccording to law, and the provisions
of the Contract Documents.




(2)

1. In determining who is the lowest didder, the

Owner shall compare the totals of all Wida

for such suddivision or brangh of work for

(s) Materials, supplies and equipmsnt reatsl

only and (b) All work except materials, sup-

plies and equipment rental in respect to the

base bids and sll) scoepted altarmate bids,

whether additive or deduative,”
Sweet Associates, Inc., the taxpayer heroin, submitted s preposal
for the eenstruction of the addition to Nalsey Elementary School
and as such bidder proposed to fumish sll labor, materials and
equipment to perform the coantrast for the construstion of sush
building in accordance with certain drawings and specifications
and further submitted certain base price and alternate price pro-
posals in accordance with certain schedules set forth. All of the
bass dids snd alternats bids set forth amounts bid for (a) mater-
isls, supplies and equipment rental, (b) bids for all work except
materisls, supplivs and equipment rental snd (¢) the total of such
aaounts (s) and (d). After comparing sll the proposals bid with
respect to the total amount bid by each bidder for (a) msterials,
supplies and equipment rental sad (b) work, and after giving aon-
siderstion to the responsidility of the bidder to perform the cone
tmt, the contract for the construction of the additiom to the
MMmMmmuumw, Swest Assoc~
iates, Inme.

(2) The Contractor's Propossl submitted by the taxpeyer
to the City School District of the City of Schensctady contained the
following provisions;

e wdersigned, as Bidder, proposes to furaish all laber,
materisls, and equipment to perform the Genersl Construstien

Cantrast for the construction of the Eslsey Elementary School

« + o« fOr the sums set forth in the following schedule.




(3)
SCEEDULE OF FROPOSALS
GRENERAL CONSTRUCTION
BASE BIDS: Proposal for performing all Genersl Construction

Work necessary or proper for or inmcideatal to
gonstruction and completion of the Nalsey EKle-

nentary Sshool.
(a) Bid for materisls, supplies, and equipment
rental, - —

| J—
(v) Bid for all work except materials, supplies,
and equipment rentsl, e
o s T
(¢) Total Propossl, total of (s) plus (b),

R

‘ "
(3) That on June 10, 1966 the aforesaid somtrsoct was emtered
into betwesn the taxpayer (the Contrastor) and the sehool distriet (the
‘Gwner); the contract contains the following provisions which are set
mnmmtmmwrmmmmmm'
“SECTION 5. ) BR PAID ¢
,(t) mmmmwmnuuummmm-um
sll the supplies and materials (including rental of squipment) re-
quired, necessary, and proper for or mmm: to the mm
of the contrast for | work for the
sums set forth belows | |
Base bid | . __ _

Alternate Proposal No
(ua or deduat)

Alternate Proposal No
(m or deduct)

Agsregate 14, Part (A) .
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(B) The Contractor sgrees to perform all work exclusive of the
furnishing of supplies and materials snd of the rental of equip~

aent for work for the
suns set forth balow;
~ Bese bid ¢
Alternats Proposal Mo
(m or dedust) —
Alternate Mnu%m.” dotuet) _

Aggregate did, Part (B) $

(A) mxmmmuofmmwmmmtmuum
uwummm«mmmumtmmn
therefor, providing in the opinion of the Architect, the work has
progressed to the point where a final inspection is Justified.
The work will be deemed camplets as of the date of sush inspection,
if, upen such inspection, the Architest finds that ne further werk
remains to be dome at the site.

SEOTION 13. FINAL PATNENT:

(A) Arter the Architect determines that the Gontrector hes eome
pletsd the work required under his contrsct, pursuent to Sectiom 10
of this Agresment sntitled 'Determining Date of Completion', the
Sentrestor shall submit ell required certifisates and decuments,
together with a requisition fer the final balance claimed to be
dus under the contract . . .

(3) The Contractor must slso submit with such finsl requisition
umwma-nm«mmmwoumm
the Owner, in any way connested with or arising ous ef this cone
tract, setting forth with respest to sach such claim the total
smount thereof, the various items of laber and materials included
therein, and the alleged valus of each such item . . .




(3)

(C) Upon determining the bdaslance due hereunder, other than on
soccount of claims, the Architect will prepare and certify a

clain form for finsl payment in that smount, less sny and all
deductions suthorised to be made by the Owner under this contvect
or by law. BSuch claim form shall thereupon be filed with the
School Idstrict Clerk. ‘

(8) Payment pursuant to sueh final claim form, less sny deductions
authorized to be made by the Owner undsr this centract or by lav,
shall constistute the final peyment, and shall be made by the Cwner
within 30 days after the filing of such claim form in such office.
SECTION 29. ALL INGAL PROVISIONS DERN o
(A) It is the intent and understending of the parties %0 this
contract that each snd every provision of law required o be in-
serted in this contract shall be and is insertad herein. Furthere
more, it is heredy stipulated that every such provisien is to be
desmed to be inserted herein, and if, through mistake or otherwise,
any such provision is not inserted, or is not inserted in correst
form, then this comtract shall forthwith, upon the application of
either perty, be smended by such insertion so as t0 comply strictly
with the law and without prejudice to the rights of either party
hereunder,

s

R ESETE
SN SR S

It 1s recognised by the parties hereto that the solicitatien of
bids by the bidders in the form used in the bid sheet herein
whereby bidders separately stated prices for (a) the sale to the
Ouner of materials, supplies, snd rentsl of equipment and (d) a1l
work required for the performancs of the contract exaept meterials,
supplies, and rental of equipment, and the preperstion of the
sgreement in secordance with such bid form are solely to enable
the Oxmer to utilize and benefit from its status as a governmental
agency or instrumsntality emmpt from the New York State Sales Tax.



(6)

If this sgresmsnt or any of the contract documents should bde
ettacked by the New York State Department of Texation snd Pinance
 or any other sgency or employee of the State of New York or by
anyone else snd be declared illegal by any court because of sush
division of the total amount required for the performence of this
contract into separete parts for furnishing masterials, supplies,
and rental of equipment on the one hand and the performance of
all work except such meterials, supplies, and rental of equipment
on the other hand, such sction or decision shall not relieve sny
party under this contract of its obligaticns thereunder. In the
event this contrsct should be declared invalid as sforesaid, then
the bids accepted for the performance of this contract snd this
sgreenent and other contract documents shall be treated by the
parties hereto as though the bids were submitted ss and the
thm‘totomhxwmﬂmmhm&

the totsl of the figures submitted for the sbove describded
division or parts respectively for materials, supplies, and
renttal of equipment on the one hand and ths performance of all
work except materials, supplies, snd rental of equipment on the
other,"

(5) Thet the genersl conditions of the contract comtain

the parties, the Notice to Bidders, the Instrustions teo
Sidders, the Contractor's Proposal, the Genersl Conéiticns,
the Technioal Specifications, the Performance and Payment
Bonds, the Drawings, all modifications of the foregoing
documents prior to their execution, sand all ehange orders
thereto subsegquent to their adoption. Any personsl pro-
noun of the singulsar mumber and masculine gender, whers used
in the Contract Doouments, refers to an individual, & co-
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partnershiiy, firm, corporvation, Boerd or Committees. The
Contrect Documents are mutuslly cooperative, complimentary
and correlating.
E, CORTRACT shall msan the contract detwesn Owmer and Contreeter
and shall consist of the Contract Documents; whersver the
term ‘contract’ 1s mentioned in the apecificatioms, it
refors to said Contrect Documents unless & clesr reference
is made to & separste contrect.
B, WORK: Refers to and includes sll plant, labor, materials,
supplies, equipnment and other fasilities nesessary to the
earrying out and the completion of the terms of the contrect.”
That, further, Article C.23 of the gemersl conditions entitled "Gertif-
fcates end Applications for Payment” provides in effest for partial
monthly installment payments of the work so far erected ineluding in
such payment the payment for meterisls which have become part of the
building ereacted so far and further provide that no payment is to be
nade for the materials which have not become part of the erected werk
but are marely stored on the premises, except in exceptionsl or unususl
circumstances.

(5) In pursusnce of such contract the taxpeysr (a) pure
chased building materials, (b) purchased tools snd supplies and
(¢) rented equipment which were all used in the performsnss by the
taxpayer of the contract with the Schansetady School District. The
taxpayer ¢id not pey any sales Or use tax on such purchases or reatals.

(6) The taxpayer filed ssles and use tax returns for all of
the taxable periods commencing August 1, 1965, and ended November 30,
1966, but excluded therefrom all sales and/or use taxes on purchases
made by him of (a) bduilding meterisls, (b) supplies and (e) remtals
of equignant. Determinations were thareupon issued assessing a tax
of $1,692.35 with interest of $52.46 on such purchases and reantals
by the taxpayer (Notice Ne. 90,751,129-A, dated Pebruery 16, 1967).




(8)

Of the additional tax in the emount of $1,692.35 assessed against
the taxpeyer $5.81 represented the tax on squipment reatals by the
taxpaysr and $84.21 represented tools snd supplies which slthough
used by the taxpayer in the performance of his contract were not
incorporated into the bullding. The remaining tax represented
building materials which were incorporated in the buildings as
part thereof during the construction of the bulldings. 7The taxes
and interest assessed were paid.

(7) The texpaysr contends that the sale to it of bullding
materials and supplies and the rental to it of equipment which were
purchased by it were required to be purchased and were so purchased
for the purposes of resals to the Schenectady School Distriect in
accordance with the provisions in the contract contained in the
general conditions as follows)

'mma.au-mxgn%nmmmmm

A, The Owmer 1s exeupt from paymsnt of Ssles and Compensating
Use Taxes of the State of New York on all supplies and
materials sold to it and on rental fees on all squipment
used on or for the project pursuant to the provisionas of
this eontract and these taxes are not to be included in
bids, | .

B. The purchase by the Contractor of the supplies and materials
sold hersunder will bes & purchase or procurement for resale
and therefore not subdbject to the New York State sales or
compensating use taxes. (The term "supplies and materisls’®
as used in this article and the next two articles in the
Genersl Conditions includes fess for the remtal of equipment).
~ The sale of such supplies and materials by the Contrector to

the Owner will not be subject to the aforesaid sales or com~
pensating use taxes , . , "




(9)

he taxpayer contends further that pursusnt to the contrsct, materials,
supplies and tools and squipment were resold as tangible persomal
Mmmwummmmn.mmtwm
Muua%mw\nntwnuhmtmwm
taxation within the intent and meaning of and in sccordanse with the
definition of “retail sale” set forth in Section 1101(b)(8) of the
Tax Law, | :

(8) The taxpayer further contends that no tax should de
imposed on it for materisls and supplies which it purchased, since
mw:untmamwmm;mmv»mumxmm
which is an exempt organisation under Article 28 of the Tax Law,

(9) That the taxpayer asserts that the aforesaid comtract
was awvarded to it by the school distriet in conformance to and gome
plisnce with Sectiom 103 of the Gensral Municipel Lsw which provides
in part as followss

"$ 103. Advertising for bidsj httm of contracts) oriminsl
conspirscies,~-

1. mmuwm.ummwumum

legislature or by a local law adepted prior to September first,

wwmnmuumun.
board or agsncy of & politioal subdivision or of amy district
therein imcluding but not limited t0 & sodl conservation district,
sfter advertissment for sezlsd bids t.n the manner previded by this
section. In any case wvhere a responsible bidder's gross price is
reducible dy an allowsnce for the valus of used machinery, equip-
ment, apparatus or tools to be traded im by a political subdivisiem,




(10)

the gross price shall be reduced by the amount of such sllowense
for the purpose of determining the low bid. In cases Vhers two or
more responsidle didders furnishing the required security suwhmit
fdentical bids as to price, such officer, board or Sgency mey
sward the contrast to any of such bidders. BSush officer, board
or agency may, in his or its diseretion, reject sll bids and
readvertise for new bids in the matter provided by this sectiom.”
(Baphasis sdded,)
Upon all the sbove foregoing fects and sll the evidence and
exhibits herein, the State Tax Cosmission hereby
DETERNINES
(A) That the contract was swarded to Sweet Assosistes, Inc.,
the taxpayer herein, as the lowest responaibdle didder in accordance with
snd pursusnt to the Amstruoticns to bidders whioh provided that the con-
trect would be awarded to the lowest responsible bidder based upen s
comparison of the totals of all bids for work insluding materials,
supplies, equipment rentals and sll other work; that the centrsct was
awarded pursusnt %o Section 103 of the Genersl Municipsl Law;
~ (B) That the comtract was not swerded and executed solely e
the besis of the lowest respensible bid for supplies end meterials,
inoluding rental of equipment as required by Sestion 103 of the Gemersl
Muntecipel Lew which provides that " , ., . sll purchase cantracts in-
volving sa expenditure of more then one thoussnd dollars shell de
swarded . . . to the lowsst responsidle bidder . . . ". The contrast
was swavded and executed on the hesis of the “Total Propessl” (fimding
of fact mmber 2) consisting of the total of (A) plus (B), (A) deing
the bid for materials, supplies and equipment rental aad (B) bdeing the
biéd for all work except materisls, supplies and equipment rental, as
required by Secticn 103 of the Genersl Municipel Lav whish prevides
that " . . . 8ll contrasts for public work involving an expenditure
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of more than twenty-five hundred dollars ., . . shall be awarded ., . .
to the lowest responsidle didder . . . ". The somtraet, thereforse, i
not & separate purchase eontract for materials and swpplies entered iate
pursuant to Section 103 of the General Municipel Iav but is & centrect
for public werk entered into pursuant to such sestion that to held
othervise would require & conclusion that the contrest vas entered
into 4{n violation of the provisions of Section 103 of the Genersl
Mumicipal Law, and, therefore that the sontract detwesn the taxpeyer
snd the school district was sa illegal contrast (Gerzef v, Sweensy,

16 %.Y, 24 206, 22 K.Y, 26 297). In determining the taxpayer's
11ability for the sales and use tax on the materials, supplies and
rental equipment, the provisions of the contrsct sttempting to pre-
vide for the sale and purchase of the meteriasls, supplies and remtal
squipment are treated as a nullity, singe it cannot be presumed thet
the parties intended to enter into a contrsst which was illegal

202 App. Div. 314, arrd, 9268 N.Y,

(¢) That, further, since the contract provides "The soliei-
tation of bids by didders in the form used in the bid sheet herein
whereby bidders separstely stated prices for (s) the sale ., . . of
materisls, supplies . . , snd (b) sll werk required for the performance
of the sontract and the preparation of the agreement in agoordanse with
such bid form are solely to ensble the ovner to utilize and bemefit
from 1its status as & govermnmental ageney or instrumentality exsmpt
from New York Sales Tax.' (finding of fact musber 3), the parties
expressly intended to disregard the provisions in the agreement which
purported to create a separate contrast for the sale of materials and
supplies for all purposes exsept that of attempting to svoid payment
of ssles tax on the materials and supplies purchased by the contrecter;
that sush provisions, which are of 20 econcmic sudstance or value and
were inserted solely for tax purposes, must assordingly de disregarded
in determining the nature of the contract; Gregory v. Nelvering,




(12)

69 ¥. 24 809, arr'd, 293 U.8.,.468,

(P) That the contract for public work entered into between
the parties which (s) defined “work" as "All plant, lader, materials,
supplies, equipment and other facilities necessary te the carrying
out snd the completion of the terms of the contract”, (b) provided
that the work would be deemed complete as of the date of inspection
of the architect designated by the school district, (¢) provided
that rinsl paysent was to be mads only after the “"Architect determines ‘
that the Centractor has completed the work required wmder his contract®,
(d) prohibited interim payment for materials until the ssme were ine
corporated in the bullding except in exceptional or unususl cire »
cumstances and () was awarded on the basis of the total smeunt for
all work including labor, materials, supplies and squipment, was a
lump sum contract requiring the taxpayer to duild sn addition o
the sshool, under which lump sum contract the taxpeyer furnished
labor, materials, supplies and equipment.

(B) That since the contract was & luap sum comtrect, title
to the building materials did not pass to the school distriet umtil
after the same were incorporated in the addition to the bduilding aund
became a physicsl component pars of the real property; that, aceordingly,
the bullding materisls were transferred to the school district as resal
property since at the time the school distriet scquired the addition
to the building, the building materials were no longer tangible per-

sonal property. Therefors, thers was mo resale of tagible: persomal
property by the taxpayer to the school distriet, and the taxpayer,
not the school district, was the ultimste consumer of sueh building
materials as tangible persoual property; that there was, therefors,
ntul sale to the W of dullding materials purchased by
hin for the performsnce of the eantract, in accordance with the
definitions of the words “retail sale” and "sale” set forth in

Bection 1101(b)(A) and (5) of the Tax Lawj that, in ascordange with
Section 1105(a) of the Tax Law, the tax was properly impossd on the
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recaipts from such retail sales of the tangidle persomal preperty
consisting of building materials purchesed by the taxpeyer.

(?) That even if the provisions in the egresment were to
be considered as & ressls by the acntrestor to the school distrist |
of the materials and supplies purehased by the cantractor in performance
of his contrast such resals weuld not be that of msterials and supplies
in their form as tangidle persomal property but in the fom of real
property sfter sush materials snd supplies were incorporated in the
u«mummmm«.amwmumwwrmt
to the eemtrast.

{e¢) mtummucmtuzummun.m
forth in finding of fast mumber 7, that the contrast was one of purehass
and sele of tangidle perecmal property consisting of matériels and
suppliss, then sush contract would bs illegal and mull and void sinee
mmtmamuwmm«aummumm
requiremsnts of Section 103 of the Generel Mumicipal Law end there
m.m,u»mwmmuwwnmz
of the materials and supplies purchased by the taxpayer, resulting in
the liadility of the taxpayer for the sales tax on the materisls and
supplies which it purchased; that, however, the taxpayer is incorrest
in 4its contention that & separate contract for the sale of materials
and supplies as tangidble personal property was ereated, and is there-
fore 1liadle for the peyment of tax not by virtue of a void cemtrast,
but by virtus of the fact that the contrssct was & valid luwmp sun eon-
trast as determined herein,

(R) That the taxpeyer's conteantion, set forth in finding
of fact mmber 8, that the econemtic burden of the tax is shifted eo
the schosl district does not relieve the taxpayer of his 1iability
to pay the tax, Alabams v, King end Booser, 314 U.8. 1, 86 L ed. 3.

(I) That the taxpayer has failed to establish that there
wes eny delivery or trensfer of the $ools and supplies wsdd by the
taxpayer in perfoming the work or that there was sny retail sals



(W)

of such tools and supplies as such words "sale” or "retail sals*
are defined pursusnt to Sectioa 1101(d)(3) and (5) of the Tax Law;
that sccordingly, there wes no ressle of such tools and supplies
purchased by the taxpsysr and that portion of the tax representing
tax on suth tools and supplies (§$84.21) was properly imposed in
scgordance with Section 1105(s) of the Tax Iaw,

{J3) That tho equipment which wus rented by the taxpayer i
in performance of his work was not rerented by the taxpayer to the
Schenectady School District and there was, sccordingly, no resale
within the definitions of the words retail sale snd ssle set ferth
in Section 1101(b)(8) and (3) of the Tax Lawj that that portien of
the tax (§5.81) which was imposed on the receipts from such equip-
ment rentals was properly impossd in sceordance with Seotion 1105(s)
of the Tax law. '

(X) ‘That the taxes assessed in the determinstion are
proper and lawful and the determination asssssing sush tax is
heredy affirmed.

DATED: Albany, New Tork on theisth day of  July » 1969,

STATE TAX COMISSION




