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L - -STATE OF NEU{ YORK
STATE TI.X @MMISSION

In the Matter of  the pet i t ion

o f

WILLIS BAR AND GRILL

/ .  ' - * n

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mai l

For  a  Redeterminat ion  o f
o r  a  Refund o f  Sa les
Taxes  under  Ar t i c le (  s )  28
Law fo r  the  year (s )

a  Def ic iency

_ ̂ , 9f t-he ̂Iax :
tYo ,  anc  fyoo  :

State of  New York
County of  Albany

LYNN HOROD0WICH ,  being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Financer dnd that on the Btn day of  July ,  1959 r  she served

the  w i th in  Not ice  o f  Dec is ion  (o r  o f  "Determinat ion , , )  bV reg is te red

mai l  upon Will r s Ba:: and Gii l l

the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a  t rue  copy

thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

WiI l rs Ean and Gni l } ,  1218 Wantagh Avenue, Wantagh, New yonk

and by del iver ing the same at Room 2r4a, Buirding g,  campus, Arbany,

marked 'REGISTERED i4AIL'n '  to a messenger of  the Mai l  Room, Bui ld ing

9,  Campus,  A1bany,  to  be  mai led  by  reg is te red  mai l .

That deponent fur ther says that the said addressee is the

pet i t ioner herein and that the address set for th on said wrapper

is the Jast known address of  the pet i t ioner .

Sworn to before me this

Btfrday of JufX , 1969 .

9"*-..t S &;-*ua-** -r



STATE OF NEY{ YORK
STATE TAX COMMISSION

In the Matter of  the pet i t ion

o f

WILLIS BAR AND GNILL

For  a  Redeterminat ion  o f  a  Def ic iency
or a Refund of S4IES
Taxes  under  Ar t i c le (s )  ZB o f  the  Tax
Law fo r  the  year (s ) f965 

" r ra  
fqOe

Af f idav i t  o f  Ma i l ing
o f  Not ice  o f  Dec is ion ,
by  Reg is te red  Mai l

State of  New York
County of  Albany

Llfl{N HORODOWICH , being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Financer dod that on the g65 day of  Julyn ,  1969, she served

the  w i th in  Not ice  o f  Dec is ion  (o r  o f  "Determinat ionr , )  uv  reg is te red

mai l  upon Leonard  E.  Fr ied lander ,  Esq.

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Leonard E. Fni .edlanden, Esq. 1l  North pear l  Stneet,  Albany, New yonk

and by del iver ing the same at Room 2Lqa, Bui ld ing g,  campus, Albany,

marked I 'REGISTERED MAIL" '  to a messenger of  the Mai l  Room, Bui ld ing

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent fur ther says that the said addressee is the
pet i t ioner herein and that the address set for th on said wrapper

is  the  Las t  known address  o f  the pet i t ioner .

Sworn to before me this

Bth day of JuIy , L96g.
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.Iune 10, 1,969

Vincent P. llo.Llneauxy 8a![.
Aeelstarrt Attcrney General
Dcpartuent of ta*
State Capltol
frlbanyr Xar York L2225

$ear Vlnce:

"4i
t ' t ,  ?'  u

Ret tdII,LtS BAn Al|D GRILL, INC.

One of our CaurleeLone$ hae refueed to elgn the
detemlnntlon lrr the above-captloned matter untll yutr
otgnature hae been afflxed to the eneloeed memorandum
uhlch rae evldentty prepared by you.

If you are stl}l in agreennent with Xts contentl I
chould very mrch ap;recfare your sigrring it erd return-
tng tt to ne ln the encloeed etanped; oe.Lf*addreeeed
envelope. 

\ * -{

$ tnce re l y r  / "  i , : , ' !  / 61

SDI'IARD R00K
Secretary to the
State Trx Cmtaalon

; . ?  . .  , v "
f  l : "
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IJUREAU CI' !..,AW
MEMORAi,IDUM

TO: State Tax Comnisslon

FROM: Vlneent p. Moli_neaux, Hea":"ing Officer

SUBJECT: Wt1lr s Bar and Gri-I l ,  Inc.
Application for revier,r of Cetermination
assessing or Cenying a refr:nd of sales
tax under Art ict e ZB of the iax Law for
!r" periods enoi.ng Novenber lO, :-96]2,
February 28, \956; May Ji, t666 ina
August 31, l96G

A hearing on the above ma'i, 'ber vras held before me Jn A]banv

New York September 11, l-957.

At issue 1s whether the receipts of a bar and gri11 from the

sales of beer at r5d, a gJ-ass in an area of the state where the appri_

cable sales tax rate is cn-lV Zfi are subject to the sales tax even

thou-gh t lr 'e 2y'0 bracket sehedule prescri-bed by the State Tax Commission

under sectlon 1f3a of the Tax Law rl-oes not requl-re the collectlon of

any tax from the customer on a sale und.er 26(.

Petit ioners operate a bar and gri l ' l  in l lantagh, Nassau County,

whlch i-s ln the 2% sales tax area. The sa].e of beer for whi-ch they

eharge less than 26fi aceounts for approxlmatelr BO% of thelr total

sa1es .

sales tax returns were f i lec. for al. l  period.s under review and
the amount shott':e to be due thereon '/,ras paid.. Hovrever, a deducti-on

was made al1eged1y for the calculatecl a,mount of tax the appllcants

were unable to col leet on sa]_es o:i  beer for less than 26l per sale.

Notice of determination an,l demand. in the amount of $e8z.3a
was issued i lpon whleh the application for reviehr rras mad.e.

Ttre taxpayers eontend. that thelr onJ-y duty is to collect

the sales tax from the customer as trustee for and on aeeount of the
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state pursuant to section r1l2(a) of the Tax Law. under a chedule

for col lectlon of the tax promr-i lgated pursuant to sectlon 1l l2(b)

of the Tax Lavr and that since sruch collection schedule does not re-
qulre the taxpayers to col lect a tax from the customers on sales

under Z6( tne tarqgayer.s are not. .t 
iable to pay a tax on recelpts f rom

sal-es under 26f .

A tax is  lmposed by sect ion 1105(d)  of  the Tax Law on receipts

from the sal-e of beer by a tavern or restaurant lrrespective of priee.

Sectlorsl. i l - l l (a) and 1l3Z of the Tax Law make vend.ors 1Lable

for the tax lmposed and require then to pay such tax with their

returns. Thus, the l labi l i ty cf the vend.or is not merely for the

tax collected or requi-red to be collected but also for the tax lmposed..

such seeti-ons so provi-de as folt_or,,rs: secti .on Ll l l(a) states that

every vendor of tangible personal property or services "sha1l be

personally l labJ-e forr the tax j-mposed, col lected. or required to be

collected under thls Art icle $rt icle 28 of the Tax Lail  .  " (Emphasi-s

supplied )

Section 1132 of the Tax Law provides that , 'every person

requlred to f l l -e a return . .  .  shal-L, at the t ime of f i l lng such

return, pay to the Tax Conmission the taxes imposed by this Art lcle

llrtlcle 28 of the Tax r,afl as r,r-et 1 as all of the moneys eolleeted

by such person actlng or purpori. ing to act und.er the provlsi_ons of

th ls  Ar t ie le . r '  (Emphasis  suppl ied)

Under the proposed dete,.:mination forward.ed herevrlth the tax-
payers would be r^onrr 'r z'arr f  a lay sales tax on their sales of beer at
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l5{ '  a glass even though no tax l . ;as col leeted from the customer.

Thls lssue rrras decided b)'  the State Tax Commission on August 4,

7A67 in a fovnral determination eniltled Matter of B}uebir4 Tavern and- J -  |  L  v L t . t q l  s v  v v r r t r 4 r l a u l

Restaurant trhlch has been revi-er,red by special term Supreme Court, and

the taxpayers petlt ion r,vas dj-sm-issed. Order of dismlssa]. was entered

October 12, 1968, For the above reasons I am of the opinion that the

taxpayers are ' l iab le for  the tax cn sa les of  beer  at  I5d despi te  the

fact that no tax has been eollected by them on such sales. r have,

accordingly, prepared a proposed CetermLnatlon xsxglxx*fig sustaining

the assessments and denytng the claimed refund. If  you agree please

sign one orl-glnaI and three ccpies of the proposed determinatlon and

return the same together wlth the attached file to the Law Bureau

for  fur ther  proeesslng,

Hearing Off lcer

V .HIVI: IOG

February 11, 1969
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STATE OF }IEW YORK

STATE TAX COMMISSION

IN THE MATTER OF ITIE APPJ,ICAI]ION

OF

ROBERT F. WILL AND VINCE]IT WILL
d/b/a WILLTS BAR AND GRILL

Fon a Hearing to Review a Deteruination
of  Sales Taxes Due Unden A:r t ic l .e  28 of
the Tax Law for the Quarte:rly l,eriods
gldrlg rr/3o/55, 2/28/66, : ; /3L/66, and
B/3L/66

DETERMINATION

Robent F.  wir l  and vi :ecent;  wi i l ,  doing business as wl l l r ;s

Ban and Gr"il l , having made appl.lcation punsuant to Soction 1138 of

the Tax Law for a hearing 'bo nerview a deterrnination of sales taxes

due for the quartenly periods ernding November JOn f965, February ZB,

1966, May Jl, L966 and Augrrst ;11, L966 under Article 28 of the Tax

Law and. a hearlng having b,een held at the office of the State Tax

cornnisslon, state campus, ,A.lbany, New yorkr orr septemben lr , Lg67

before Vincent P. Molineaur, Eearing Officer of the Depa:rtment of

Taxation and Ftnance, and bhe r:ecor.d and p:roceedings herein having

been duly examined and consi-der:ed,

Ikre State Tax Cormrrission her,eby finds:

(1) Tkrat  the taxpayens, Robent F.  wi l l  and vlncent wi1I ,

doing business as Wi l l rs Bar and Gr111, are engaged ln the openat ion

of a tavenn and restaunant whene both food and beverages aro sold

to the publ ic,  including beer at  15 cents a glass.

(2) Tkre taxpayer fa i led to pay tax on receipts f rom sales

o f  beer  a t  a  p r iee  o f  1 !  cen ts  a  g lass .
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(3) That taxpayer collected no sales tax from consurners

sales of  beer at  a pr ice of  15 cents a gl-ass.

fire State Tax Commissj.on he:reby

DETERMINES:

(A) Ttrat under valid regulations tbe taxpayers could not

lega1ly collect a sales tax frorn consumers on sales of beer at

p r i ce  o f  l ess tban  26  cen t ,s  a  g lass  (20  N.Y .C.n .n .  525 .1 (a ) (1 )

(B) Ilrat taxpayers are subjoct to the tax imposed by

Sest ion 1105(d) of  the Tax Law on aLl  of  thein neceipts fnom eales

of beer whether or not the tax was collected fnom the customen

(Matter of  Komp v.  State Tax Cornn.,  1968, 56 Misc 2d B2l l ) ;

(C) Tlrat the deter"rnination of sales taxes due from Willrs

Bar. and Gnill for the quarters ending Novemben 10, L965, Fobruary 28,

L966, May 31, 1965 and. August 31, 1966 ts con:reet and a:redeterrr inat ion

theneof is denied.

a

) .

Datedl Albany, New lork, oD tr31s ' 30th day of June L969 .


