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STATE OF I.IEW YORK
STATE TAX COMHISSION

In the l'{atter of the pCtiti;

of

GRISWOLD, HECKEL & KELLY ASSOCIATES,
INC-  

3
For 6 Redetermination of a Deficiency or
a Refund of Sales & Use
Taxes under Art ic le(s) 28 & 29 of the

State of New York
County of Albany

AFFIDAVIT OF MAILING
OF }IOTICE OT DECISION
BY (CERTTFTED) HArr

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over Ig years of

aget and that on the 23rdday of Pecember r L97I, she served the wlthin

Notice of Decision (or Determination) by (eertified) mail upon Griswold, Heckel

& Kelly Associates, Inc(representatlve of) the petit ioner in the wlthln

Proeeedingr by enclosing a true copy thereof in a seeurely sealed postpair!

wrapPer addressed as foLlows: Griswold, Heckel & Kelly Associates, Inc.
300 Park Avenue
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a
(post office or officiar deposltory) under the excrusive care and cuetody of

the United States Post Office Departnent r+ithln the State of New york.

That deponent firrther says that the said addressee is the (representative

of) Petttioner herein and that the address set forth on said wrapper is the lagt

known address of the (representatlve of the) petitioner.

Sworn to before me this

23rd,{sy ef December ,  19 7],
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

GRISWOLD, HECKEL & KELLY ASSOCTATES, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the period August 1, 1965, Lhrough
May  31 ,  L969 .

DETERMINATION

Griswold,  Hecke1 & Kel ly  Associates,  Inc. ,  a  reg is tered vendor ,

f i led an appl icat ion for  rev is ion of  a  determinat ion or  for  re fund

of  sa les and use taxes under  Ar t ic les 28 and.29 of  the Tax Law for  the

per iod August  I ,  1965 through May 31,  L969.  A formal  hear ing was

held before Lawrence A' Newman' Hearing off icer'  in the off ices of

the State Tax commiss ion,  in  the c i ty  o f  New York on June 16,  L97L.

The appl icant  was represented by Thomas Burke & Company,  C.P.A.rs

(by Hugh .Tanow). The Sales Tax Bureau was represented by Edward H.

Bes t ,  Esq . ,  (So lomon  S ies ,  Esq . ,  o f  Counse l ) .

ISSUE

Whether the "handling charg€", which the vendor includes on

i t s  b i l I s  t o  c l i en ts ,  i s  sub jec t  t o  t he  sa les  tax .

FINDINGS OF FACT

1 .  The

f i l ed  sa les

through May

vend.or, Griswold, Heckel &

and use tax returns for the

3 r ,  1969 .

Ke l l y  Assoc ia tes ,  I nc . ,

per iods August  1 ,  1965
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2. The vendor executed a consent on September 19, L969 to

exLend the period of l imitation for assessment of the periods in

i ssue  to  December  19 ,  L97O.

3.  On February 15,  L97O, a Not ice of  Determinat ion and

demand, numbered 90741581 was issued by the Sales Tax Bureau.

4.  On Apr i l  27,  L97Or the Sales Tax Bureau received f rom

the vendor !s  representat ives,  a  protest  o f  the determinat ion and

an application for a hearing.

5. The corporate vendor was engaged in the business of

off ice planning and interior design. Its services included the

designing, planning and decoration of the premises vrhich the

client would later occupy. The vendor did not manufacture or

insta l l  o f f ice furn i ture.  However ,  d t  the requests of  the c l ients ,

the vendor ordered furnishings from manufacturers or suppliers and

supervised the arrangement and/or instal lat ion of the merchandise.

The suppliers bi l led the vendor for the merchandise. The

vendor rebil led the cl ients, at cost, adding a separate amount

on the invoice equal to a percentage of the cost and labeled,

"handling feesn. The vendor charged the cl ients for sales taxes

on the b i l l ing pr ice,  exc luding the "handl ing fee" .

By agreement between the vendor and client, the handli'ng

charge would vary from about 8 Lo L5% of the vendorrs cost of

the merchandise, The amounts of handling charges are recorded

on the vendor's records in an account labeled, "Commissions on

bi l lab le expense" .
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Except for a small amount of f ixed assets purchased without

payment of the sales tax, the Notice of Determination is based

sole ly  on Lhe Bureau's  determinat ion that  the "handl ing fees"

are subject  to  the sa les tax.

DETERMINATION

A. The handling fees are part of the price paid by the

client for the purchase of tangible personal property or the

service of maintaining real property or instal l ing tangible

personal property.

B. The vendor was required to col lect sales tax on its

ent i re  b i l l ings to  i ts  c l ients ,  inc lud ing i ts  "handl ing fees" .

C. The Notice of Determination is sustained and the

appl icat ion for  rev is ion of  the determj-nat ion is  denied.

DATED: Albany, - New ,York
/Zah^/k_ 29 t/2/

STATE TAX COMMISSION

COMMISSION

COMMISSIONER
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Febru*ry I, L972

Sroruag G. Burlte & Conprny, C.P.A.tg
23O Park Avenuc
l{w Yorlc, Ser York 10017

Attantlon Alfrcd Eollte

Re r GFtmold, Fcckel & Selly ArroeLrtca
8:Isr and Urc lllase
Fomal bcadng dotomj.nrtlon

Gentlaen r

Your undrted lcttcrr rcusivrd on .Iuulry 28, Lg72,
ineludss I riqusat to ttro Strts &x &ml.rtloa ts rwnri,dsr
{te detaml"natLm d*t€d Dccabar tt, I??1.

Eo*avor, thers Le no Xrrovlrlon Ln tlrr ![e':r lrr for
thta procdurc. lllre ravtw tlst lbu arr rcclcLngr Lt
*ffordqd to an applicant rrnder tha provLll,onc of &rtLclo ?8
of tihe CilvLl FrctLce l,ril, alrd tru1er. gu€tr actloa rhoulC
be coumcnced ritjhln fEur rmntjtrc of tbe data of, tlhs uatllng
of t|re detcnuinttion.

Sormanr
Lecr

YerT tnrXy purtr

,/
/414"1

Iasrenee A. Hsmr
geartag olfLEcr
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State of  New York
State Tax Commission
Department of Taxation & Fj-nance
Bui ld ing p,  Room 2l4A
State Campus
Albanyr New York

Gentlemen:

We have recei-ved the Commission's deterrninat ion in the Matter

of  the Appl j -cat lon of  Gr iswo1d, Heckel  & Kel- ly Associates for  a Re-

vi-sion of a Determination or for Refund of Sales and Used Taxee under

Artlcl-es 28 and 29 of the Tax l.aw for the period August 1, 1965

through May 31, f969.

We have reviewed the Findings of Fact and the Deterninatlon

of the Conmisslon and are unable to determine on what basls the

Deterrninatlon has been made. We have also taken note that no menti-on

of the pet i t j -oners mot ion to the Commission to have the penal t les

and interest  in excess ot  6% abated is referred to in the determina-

t ion .

We of course real ize that  the Pet l t loner has the r ight  to go

to Court  to have the Commissions determinat ion revlewed. However '

th is is an expenslve procedure and one which we would hope to avoid

l f  possible.  Because we feel  strongly that  the Commisslon has erred

in i ts determinat ion,  we respectful ly request that  the Commisslon

review and reverse i ts f indings based on the facts presented below,

or schedul"e another hear ing or meet lng wi th Pet i t ioners '  representat j -ves

so tha t  bo th  par t ies  migh t  c la r i f y  the i r  pos i t ions .  We o f  course  rea l -

i 'ze that  an af f i rmat ive response is sbr lct ly di -seret ionary wi th the
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Commissj-on and therefore if no response or a negative one is forth-

coming we wi l l  proceed to have the decis ion revi-ewed by the Courts

The Commlsslons Deterrninat ion (A) states that  l l t f re handl lng

fees are part  of  the pr ice oaid by the el ient  for  the purchase of

tanelble personal  propertv (emphasls suppl- ied) or the service of

maintalning real  property or instaLl inq tangib. le personaf propert .v

(emphas is  supp l ied) .

The f ind ing  above d iscLoses  two poss ib le  bases  fo r  taxa t ion

1.e .  ( tha t  the  hand l ing  fees  are  par t  o f  the  pr ice  pa id  fo r  the  mer -

chandise or (2) that  the charge is for  instal l ing tangible personal

property.  Both bases we feel  lack a foundat ion in ei ther fact  or  law.

Without repeat lng what has already been discussed in Pet i t loner

Exhlbi t  No.5,  pages 9-13, w€ would l ike to state that  the unchal langed

test imony of  Mr.  Albert  Heckel  President of  the Pet i t loner and the

Pet i t ioners memorandum clear ly shows that substant ia]  servlces were

rendered by the Pet i t loner that ,  iD no wa,y,  became such a part  of  the

furni ture so as to be included in the pr lce paid for  the furni ture.

The sales tax has been held not to apply to a t ransact ion in whieh

the agreement of  the part ies essent ia l ly  eal l  for  the render ing of

servlces not taxed, even though tangible personal  property passes in

connect ion wi th the performance of  the services.  The Pet l t ioner ls

exclusively in a service busi-ness and the pass through of  the fur-

niture from the manufacturers througlr the Petit ioner to the client

is a service and not essent ia l ly  the sale of  tangible pereonal

proper ty .  The c l len t  i s  ue l l  auare  o f  the  serv ices  tha t  they  rece ive

under the labeI handl ing charges. They were enumerated by Mr.Heckel

on page 18 of  h1s test imony and include f inal  seLect ion of  fur-

n i tu re ,  f ina l  p r ic i rg ,  purchas ing  procedures ,  the  log is t i cs  o f  ge t t lng

I



the manufacturers to del iver at  the r ight  t ime to the r lght  p lace

( involves coordlnat ing det lvery and not lnstal lat lon),  the lnspeet lon

of the furni- ture and f inal  involc ing.  Sect ion 1101(3) def lnes receipt ,

(pr lce paid) as " the amount of  the sale pr lce or any property and the

eharge for any serviee taxab_Ie under the art lc le.  As discussed below

there is no taxable servlce and l t  cannot be said that  the servlees

provided are so unsubstantial or physically affect the merchandise

so as to becorne a part  thereof .

We respectful ly submit  that  the handl lng fees cannot on the

faets adduced be consldered a part  o1'  the pr ice for  tanglble personal

property.  The handl lng fees are pr lce paio for  the servlces rendered

by the Pet i t ioner whlch could,  and on oecaslon 1s rendered, whether

furni ture is purchased through the pet i t loner or not.

The second or alternate flndlng wlth whlch we take exception

i-s that the handling fees are part ot' the price paid for the lnstaI11ng

of tanglble personal property. paragraph 5 of the Flndi-ngs of Fact

speei f i -cal ly states that  the vendor (eet i t toner)  d id not manufacture

or instal l  of f lce furni ture.  This f lndlng in and of  i tsel f  shoul-d

el-iminate the determlnation that the price patd 1s for the install lng

of tangible personal property. The findlng goes on to state that

"However,  et  the requests ol  the c l lents,  the vendor ordered furnlsh-

lngs from manufaeturers or supplies and supervlsed (emphasls supplled)

the arrangement and/or instal-latj-on of the merchandise. No where ln

statute is a tax imposed on the arrangement of furnlture or the

supervision thereof and we therefore are unable to understand how this

f indlngr even i f  t rue,  ls  re levant.  The quest lon of  the supervls ion
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of . the instal lat ion of  the furnl ture would appear to be of  greater

relevance, l f  t rue,  because of  the taxat lon by statute on the pr ice

paid for  instal l lng tangible personal  property.  The statute we woulo

1lke to polnt out taxes payment for the lnstall ing of personal

property and not the supervls ion of  lnstal lat ion.  Thls ts not a

quest ion of  semant ies but a very important dl f ferenee. The legls lature

could have taxed both acts 1r '  they wlshed but ehose not to.  However,

our pr imary eontent lon is that  Pet i t ioners do not supervlse the 1n-

stal lat lon of  tanglble personal  property.  Their  pr imary funct lon when

furnl ture i -s del ivered 1s the lnspect lon of  the furnl ture to determine

whether i t  meets the specl f icat lon arr lved at  pr ior  to the purchaslng

of the furnl ture.  They w111 also lnspect the work done by the lnstal lers

of  carpet ing,  ete.  to be sure the goods are not damaged, are the r ight

s lze and are la ld accordlng to the drawings and plans speci f led ln the

purchase orders.  A11 goods of  th ls nature are purchased lnstal led.  No

instal lat lon is done by pet l t ioner.  Pett t ioners employees do not

supervlse the lnstal Iers,  who are independent contraetors wl th thelr

own supervlsors. Petlt ioners employees wl-I1 supply lnsta}lers wi-th

the plans and, i f  neeessary and upon request,  explain to the instal lers

anything that ls unclear. The preparatlon of the plans are not in-

cluded in the tthandling charget'. They are charged for separately on

an hour ly basis.

I f  in the l ight of the above it ls  st i l1 fe l t  that  the

and,z'or lnstaLLatlon of

respectful ly submlt  that

pet i t loner 1s supervls ing the arrangement

tangible personal property, then we would

such a servlce ls not taxable under Sec. 1105(c) ( : )  *s  the  lns ta l : .a t lon
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of ' tahgible personal  property.  Stahrto should be construed accordlng

to their plain meanlng. Supervlsi-on of instaLLation and lnstallatlon

are two dlfferent acts and the former should not and eannot be eon-

strued as belng lncluded in the lat ter .

As an example, it wouLd be diff lcult to lrnaglne that the

fees of an lndependent englneer who supervises the lnstaLlatlon of

a boiler 1n a bulldlng would be held to be taxable as lnstallatlon

servlces.  AlL he ls doing is maklng sure that hls plans are being

earr ied out by independent th i rd part les.  Assumlng his servlees are

eonsldered to be supervi .s ing instal lat ion,  there would st i l l  be no

sales tax appl icable because he ls not the instal ler .  There would be

no dl f ference 1r t l t le passed through the englneer,  i l '  the serviee

port ion of  h is fee were charged separately.

If the determlnatlon of the Commlssion is based on the

above acts we submit  that  e l ther the determlnat lon should be reversed

or another hear lng should be held to develope the faets fur ther.

Paragraph A or the Determination is a rc statement 01' bhe

Opinion of  Counsel  of  Oetober 18, L956, publ lshed in the New York State

sales Tax Bulletin #t966^r. pages j3-54. rn l ight of prlor rullngs

we feel  i t  would be in the lnterest  of  a l l  part les concerned l f  the

determinatlon were based upon the statutory language rather than an

opinion of counsel that in no way explains lts ruling 1n terms ot' the

applicable statutory and case law. Even the facts in the aforementicned

oplnion are sketchy. I t  does not dlscuss the matter of  the services

glven, whether the fee is separately bl I Ied or any other facts,  some

oI which we mlght even agree should lead to the eoneluslons arrlved at
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by Counsel-.

Certainly the Commission can rule in favor of the petlt loner

without abrogatlng the aforementloned opinion which should be 11m1ted

because of  l ts  vagueness.

A f1nal polnt, and one whieh we feel mlght have been

over looked, ls the quest ion of  penal t les and Lnterest  1n exeess ot  6f t .

Paragraph C sustai-ns the determlnatlon of the Sales Tax Bureau whlch

we presume includes the penal t ies and lnterest .  At  the hear lng we

moved for removal  of  th ls penal t les and interest . in excess ot '  6f i .

No dlreet response to this motl-on has been rnade ln the determlnatlon

and we feel- that the abatement is Justlf led, and a reason for denial

of the request for abatement 1s requlred.

In v iew of  the above we hereby respectful ly request the
to

Commisslon/revLew i ts determinat lon in the Matter o1'Appl icat lon of

Grlswold,  Heckel  & Kel ly Assoclates,  Inc.  and reverse same, or 1f  the

Commisslon feels i t  appropr iate the pet l t loners and l ts representat lve

would be rnost happy to meet with the Commisslon representatives to

discuss the matter fur ther.

Yours very truly,

@y-( ff-lL\
Al f red Hol l ls


