
STATE 0F l,lf,W YORK
STATE TAX COMHISSION

ln the Matter of the petition

of

DELTA WATER SERVICE CORP.

For a Redetermination o-f a Deficiency
a Refund of Sales and Use
Taxes under Art ic le(s) 28 & 29 of

AFF]DAVIT OF MAITING
OF NOTICE OT I'ECISION
BY (CERTTFTED) t{ArL

or

the
Tax Law for thex(Seexft<y periods August I, 1965

througrh August  31,  1969.

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and cays that

she is an employee of the Department of Taxation and Finanee, over 18 years of

age; and that on the 23rdday of December ) L9 7I, she served the within

Notice of Decision (or Determinatton) by (eertified) mail upon Delta
water service corp' 

(."presentatlve of) the petitl.oner in the wtthirr

proceedin8r by enclosing a Erue copy thereof in a seeurely sealed postpaid

wraPper addressed as fol lows: Delta Water Service Corp.
1031 47th Avenue
Long  I s land  C i t y ,  N .Y .  t l l 0 l

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of ilew york.

That deponent further says that the said addressee ie the (representative

of) petitloner herein and that the addrees set forth on sald r{rapper is the laat

known address of the (representatlve of the) petitioner.

Sworn to before me this

23rd.day of December ,

/./')
./ C.zt-z'

*->
a- ' ' -q.-Z-->



STATE OF NEW YORK
STATE TAX CO}IXISSION

In the l,latter of the petition

DELTA WATER SERVICE CORP.

For a Redetermination of a Deficiencv
a Refund ofSales and Use
Taxes under Art icle(s) Zg & 29 of the
Tax Law for the 6Uqx{<srl periods Auguqt I, 1965

th iough August  31,  1969.

of

AFFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTIFTED) !{AIL

State of New york
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finanee, over 18 years of

ager and that on the 23rd 6",6g December ,  Lcf/ I  ,  she served the wlthin

Notice of Drecision (or Determinat ion) by (eert l f ied) maLl upon Nei l  Roth, C.p.A.

(representative of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpai<t

wrapper addressed as fol lows: Nei l  Roth, C.p.A.
I25O Broadway
New York ,  N.Y.

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the llnited States Post Office Department withln the State of New york.

Ttrat deponent further says that the said addressee is the (representative

of) petttLoner herein and that the address set forth on said i{rapper is the laet

known address of the (representatlve of the) petitloner.

Sworn to before rne this

23rd, day of December t J-971.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the APPlication

o f

DELTA I^7ATER SERVICE CORPORATION

for a Hearing to Review a Determination of

Sales and Use Taxes due under  Ar t ic les 2A

and. 29 of the Tax Law for the Period
Augus t  I ,  1965  th rough  Augus t  3 I ,  1969-

DETERMTNATTON

Del ta Water  Serv ice Corporat ion f i led an appl icat ion pursuant

to Sect ions 1138 and 1250 of  the Tax Law for  a  hear ing to  rev iew a

determinat ion of  sa les and use taxes due under  Ar t ic les 28 and 29 of

the Tax Law for  t t re  per iod August  1 ,  Lg65 through August  31,  L969'

A hearing was duly held on May 13, L}TL before Ni9e1 G' Wright, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  B0 Centre Street ,

New York Ci ty .  Edward H.  Best ,  Esg.  (Francis  X.  Boylan,  Esg ' ,  o f

Counsel )  represented the Sales Tax Bureau.  Nei l  Roth,  C 'P 'A"  repre-

sented the applicant. The record of such hearinq has been duly

examined and considered.

TSSUES

The issues in  th is  case re la te to  t ransact ions of  a  p lumbing

subcontractor  pr ior  to  September 1,  1969 and are:  (A)  Whether  such

contractor worked under lurnp sum contracts or t ime-and-materials

contracts i  (a)  whether  h is  work const i tu ted capi ta l  improvements to

real property or constituted. repairs to real property and' whether

the material he instal led in whole or in part remained personal property;

(C) Whether supplies purchased by applicant without the payment of a

sa les  tax  a re  sub jec t  t o  a  use  tax  under  sec t i ons  1110  and  1105  (a )  o f
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the Tax Law because of  hav ing been acgui red in  a reta i l  sa le as

def ined in  sect ion 1101 (b)  (4)  ;  (D)  Whether  the resul t  is  a l tered by

the fact  that  appl icant  took resale cer t i f icates f rom his  customer,

and (n)  Whether  the resul t  is  a l tered because of  cer ta in  adv ice g iven

to applicant by the Sales Tax Bureau concerning direct payment permits

and  resa le  ce r t i f i ca tes .

FINDINGS OF FACT

1.  Del ta  Water  Serv ice Corporat ion is  a  smal l  bus iness which

specia l izes in  insta l l ing underground water  l ines between the s t reet

and the bui ld ings a long the s t reet ,  and insta l l ing water  meters to  such

1ines.  In  every instance the i r  contract  was wi th  a p lumbing subcontractor .

2 .  Del ta  purchased cer ta in  mater ia ls  f rom out  o f  State for

use  on  i t s  j obs .

3.  In  one case,  s tated to  be typ ica l  by the appl icant ,  the

applicant worked under a contract, on i ts own letterhead, with a

ptumbing company which provided for work at an agreed net price and

s ta ted  tha t  app l i can t  "w i l 1  f u rn i sh  a l l  necessa ry . . . . .ma te r i a l s  (and )

p lumbing,  labor  . . . "  and fur ther  that  "a l l  mater ia ls  furn ished under

th is  contract  shal1 be personal ,  the t i t le  thereof  shal1 be in  the

contractor  unt i l  fu I ly  pa id for  in  cash" .  The contract  added a

separate ly  s tated sa les tax to  the pr ice but  the appl icant  fa i led to

col lect  the tax,  accept ing instead a resale cer t i f icate ind icat ing

that the work would be used by the customer in performing taxable

se rv i ces .

4. In 1955 the appl icant had reguested direct palzment permits

from the Sales Tax Bureau and had been advised that "The nature of
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your business does not reguire a direct palzment permit, A supply of

resa le  ce r t i f i ca tes ,  wh ich  we  be l i eve  w i l l  se rve  you r  needs ,  i s

enclosed "  .

5 .  The  tax  de te rm ined  to  be  due  i s  $13 ,318 .41  p lus  pena l t y

and  i n te res t  i n  t he  amoun t  o f  $4 ,361 .28 ,  f o r  a  t o ta l  o f  $ I7 ,679 .69 .

CONCLUSIOIE OF LAW

A. The contracts used by applicant were lump sum contracts.

B.  The insta l la t ion of  the underground p ipes and the meters

was not shown to be the maintenance, servicing or repair of real

property as d.ist inguished from the capital improvement of such

property. No evidence was adduced to prove that any of the eguipment

insta l led remained personal  proper ty .

C.  Under  the Iaw in  ef fect  pr ior  to  September L,  1969r the

purchase of  suppl ies by the appl icant  is  subject  to  a use tax imposed

by sect ion 1110 of  the Tax La% Since no tax had been paid,  such

purchase is  a reta i l  sa le wi th in  the meaning of  sect ion 1101 (b)  (4)

and such reta i l  sa le is  taxable under  sect ion 1105 (a)  -  The sa le was

a reta i l  sa le because once the suppl ies were purchased they were used

in the performance of lump sum contracts and so were not sold

separate ly  as tangib le personal  proper ty  wi th in  the meaning of

sec t i on  1101  (b )  (4 )  ( i )  ( a ) ,  see  op in ion  o f  Counse l  t o  t he  Commiss ion ,

June  29 ,  1965  (1955-3  N .Y .  S ta te  Tax .  8u11 .  11 ;  P -H  N .Y .  S ta te  and

Loca1  Taxes  7123 ,008 ;  C .C .H .  N .Y -  Tax  Rep .  t rans fe r  b inde r  t [ 98 -463 ) ,

and because the work done constituted capital improvements to real

property so that the transaction between the applicant and his

purchas€rwould be exempt  f rom the tax imposed by sect ion 1105 (c)  (5)
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with the result that supplies used in that work were not used in the

per formance of  a  taxable serv ice wi th in  the meaning of  sect ion

1101  (b )  (4 )  ( i )  (B ) ,  see  Sa les  Tax  Bureau  In fo .  Le t te r  No .  24  P -H  N .Y .

S ta te  and  Loca l  Taxes  1123 ,152 ;  C .C .H .  N .Y .  S ta te  Tax  Rep .  1164-354) .

D.  The fact  that  the appl icant  took resale cer t i f icates f rom

his own eustomers is immaterial. The applicant had actual knowledge

that his contracts were lump sum contracts for capital improvements and

is deemed to have known that, ds determined in paragraph C, his trans-

act ions wi th  h is  customers could not  be a sa le of  e i ther  proper ty  or

taxable serv ices,  see opin ion of  Counsel  to  the Commiss ion,  January 3I ,L967.

(L967- I  N .Y .S .  Tax  Bu l I  .  47 ;  P -H  N .Y .  S ta te  and  Loca l  Taxes  7123 ,155 ;

C .C .H .  N .Y .  S ta te  Tax .  Rep .  ! t 9B -719 ) .

E. The advice of the sales Tax Bureau that applicant would have

no use for  d i rect  payment  permi ts  but  might  be abl -e to  use resale cer t i -

f icates was correct ,  see Let ter  o f  Sales Tax Elureau,  March 10,  1966

(P-H N.Y.  State and Local  Taxes 7[23,056;  Sales Tax Bureau Informat ion

Le t te r  No .  24  P -H  N-Y .  S ta te  and  Loca l  Taxes  7123 , I52 ;  c . c .H .  N .Y .  S ta te

Tax Rep.  7t64-354)  .  rn  any event  the use of  such cer t i f icates could

have in  no way protected the appl icant  s ince such cer t i f icates are for

the protection of a vendor from the sales tax and cannot shield a

purchaser from the use tax.

DETERMINATION

The determinat ion under review is correct and the amounts therein

stated are due toqether with such further interest as may be due under

sec t ion  1145 o f  the  Tax  Law.

DATED: Albany, New York
t h

*&<z-,"-nj-. : j  //7 //

COMMISSIONER


