
STATE
STATE

0F I.IEW YORK
TAX COMHISSION

ln the Matter of the pet i t ion

of

COMMAND AIRWAYS,

For a Redetermination of a
a Refund of Sales
Taxes under Art ic le(s) 28
Tax Law for the<{rcer{a} a

I N C .

Deficiency or

of the
Bulk SaIe

AFF]DAVIT OF MAITING
OF TOTICE OT DECISIOil
BY (CERTTTTED) HArr

State of New York
Coun@ of Albany

Linda Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Finance, over 18 years of

ager and that on the 29th day of December ,  Lg].L,  she served the within

Notice of Decision (or Determinatton) by (eertified) mall upon COMMAND AIRWAYS,

INC. (representative of) the petitl.oner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol_lows: Command Airways, Inc.
New Hack"t"u""k Road
Wappingers Fa11s, New York

and by deposlting same enclosed in a postpald properly addressed wrapper fn a

(post office or official depository) under the exclusive care and custody of

the United States Post Office Department withln the State of ilew York.

That deponent further says that the said addressee is the (representative

of) petitLoner herein and that the address set forth on said wrapper is the laet

known address of the (repreaentatlve of the) petitioner.

Sworn to before me this
,r-/

2gthday of December , Lg7L. --1,"." ./" t//-r// - '

,,-) 6t--\ (-) - 
"/, - -



STATE OP I.IEW YORK
STATE TAX COMXISSION

ln the l{atter of the petitfon

of

COMMAND Af RI^IAYS, INC

:
For a Redetermination of a Deficiency or
a Refund ofSales
Taxes under Art ic le(s) 28 of the
Tax law for t{ru<(<kex{sx a Bulk Sale .
n n  , T r r n e  l  -  l q 6 6 -

State of New York
County of Albany

AFF]DAVIT OF HAILING
OF NOTICE OT I}ECISIOT{
BY (CERTTFTED) HAIr

Linda Wilson , being duly sworn, deposes and oays that

she is an employee of ttre Department of Taxation and Finance, over 18 years of

age'  and that on the 29th day of December ,  Lg 7L, she served the within

Notice of Decision (or Detennination) by (eerttfied) mail upon STEPHEN A- GREENE,

ESQ. (representatlve of) the petiti.oner in the wlthin

proceedin9, by enclosing 
" 

t."*St%$t 
EH"Xt+"Brr""",""EBr{. 

sealed postpaid

wraPPer addressed as fol lows: Cahil l ,  Gordon, Sonnett, Reindel & Ohl
B0 Pine Street
New York, New York

and by deposlting same enclosed in a postpald properly addressed rvrapper i.n a

(post office or official deposltory) under the exclusive care and eustody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee ia the (representative

of) petttioner hereLn and that the addregs set forth on sald wrapper is the laet

known address of the (representatlve of the) petitioner.

Sworn to before me this

29Lh day of December ,  L97L
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion :

o f

COMMAND AIRWAYS, INC. DETERMINATION

for  a H-ar ing to  Review a Determinat ion :
o f  Sa1es Taxes due under  Ar t ic le  28 of
the Tax Law for a Bulk SaIe on June I, :
L966 .

The taxpayer  f i led  an  app l ica t ion  pursuant  to  sec t ion  1138

of the Tax Law for a hearinq to review a determinat ion, dated

A p r i l  2 5 ,  1 9 6 7 ,  o f  s a l e s  t a x e s  d u e  u n d e r  A r t i c l e  2 8  o f  t h e  T a x

Law on a  bu lk  sa le  tak ing  p lace  on  June I ,  1966.  A  hear ing  was

du ly  he ld  be fore  N ige l  c .  Wr igh t ,  Hear ing  Of f i cer ,  on  June 26 ,  1 r ,g '1 } ,

a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  B0 Cent re  S t ree t ,  New

York  C i ty ,  w i th  the  app l ican t  represented  by  Wi l l iam Dav ies ,  Esq. ,

o f  Cah i l1 ,  Gordon,  Sonnet t ,  Re inde l  &  Oh l ,  and the  Sa les  Tax

B u r e a u  r e p r e s e n t e d  b y  E d w a r d  H .  B e s t ,  E s g . ,  ( A l b e r t  J .  R o s s i ,  E s q . ,

o f  Counse l ) .  The record  o f  sa id  hear ing  has  been du ly  examined

and cons idered.

ISSUE

The pr imary issue in  th is  case is  whether  a sa les tax is

immediate ly  payable on the fu I l  cost  o f  a i rcraf t  purchased both

for  purposes of  resale and for  use in  an a i r  tax i  serv ice,  or

whether a sales tax may be payable under an opinion of counsel to

the  Commiss ion  da ted  Janua ry  25 ,1968 ,  ( 1968 -1  N .Y .S .  Tax  Bu l l . 6 I ;

P .H .  -  N .Y .  S ta te  and  Loca l  Taxes  1 .23 ,257 i  5  C .C .H .  N .Y ,  Tax  Rep .

t ransfer  b inder  ! [98-938) ,  which holds that  when an a i rcraf t  dealer

or  f ixed base operator  purchases an a i rcraf t  not  on ly  for  purposes

of  resale but  for  purposes such as char ter  serv ice or  f l ight
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t ra in ing then a sa les tax may be paid on

of the aircraft mult ipl ied by the number

of  acquis i t ion and the subsequent  sa le.

a  base  o f  L .4% o f  t he  cos t

of months between the date

FINDINGS OF FACT

J- On July I,  1966, applicant purchased the operating r ights

of  Mid-Hudson Ai r l ines f rom Dutchess Aero rnc ' ,  dr l  a i r  tax i  serv ice,

together  wi th  s ix  a i rcraf t .  Resale cer t i f icates were g iven to

the vendor  for  the a i rcraf t .  The aggregate pr ice ass igned by the

purchase r  to  the  a i r c ra f t  was  $110 ,000 ,00 .  BV  i t s  con t rac t  o f

purchase,  appl icant  had to  mainta in ex is t ing passenger  serv ice.

It owned no other aircraft at the t ime and it  contemplated that

the purchased a i rcraf t  would be used,  Lf  necessary,  in  the a i r  tax i

serv ice,  but  that  they would be replaced as fast  as poss ib le .

2 .  Taxpaye r ' s  bus iness  i s  t o  ope ra te  a  schedu led  a i r  t ax i

service between Poughkeepsie, New York and Kennedy Airport and

to operate c t rar ter  f l ights ,  This  bus iness d id not  have to  f i le

schedules wi th  federa l  author i t ies because of  i ts  smal l  s ize.

Taxpayer  acqui red an a i rp lane in  la te Ju ly  f rom i ts  pres ident  and

pr inc ipa l  shareholder .  Another  a i rp lane was acqui red in  August

to  rep lace p lanes so1d.  These are not  in  issue.

3.  One p lane was resold immediate ly  wi thout  hav ing been used

in  se rv i ce .  Th i s  was  a  Cessna ,  N3847S,  reso ld  on  Ju l y  11 ,  L966 ,

wh ich  had  been  va lued  a t  pu rchase  a t  $7 ,200 .00 .

4.  Three p lanes  were  reso ld  fa i r l y  gu ick ly  bu t  on ly  a f te r

they  had been used in  serv ice .  T \yo  o f  the  a i rp lanes ,  s ing le -eng ine

C e s s n a s ,  v a l u e d  a t  p u r c h a s e  a t  $ 1 7 , 1 0 0 . 0 0 ,  w e r e  r e s o l d  o n  J u I y  1 I ,

1 9 6 6 .  T h e y  w e r e  u s e d  i n  t h e  a i r  t a x i  s e r v i c e  a s  f o l l o w s :
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N3934S,  12  hou rs  55  m inu tes ;  N5353T ,  17  hou rs  10  m inu tes .  One

p1ane, a twin-engine Beech D-18 Number 441MH, valued at purchase

a t  $20 ,000 .00 ,  was  reso ld  on  Ju l y  25 ,  1966 ,  f o r  $23 ,500 .00 .  r t

was  used  i n  the  a i r  t ax i  se rv i ce  fo r  L2 . IO  f l y i ng  hou rs .

5. T\ 'vo planes are st i l l  owned by the applicant and are used

in serv ice.  Appl icant  has adver t ised the i r  sa le but  the adver-

t - isements have been unsuccessfu l .  These p lanes are an Aero

Commander Number 80BJK,  va lued at  $31,000.00 at  purchase,  and a

Beech c-45 Number 442MH, va lued at  $34,500.00 at  purchase.  Both

appl icant  and the Sales Tax Bureau agree that  a  fu l l  sa les tax is

due thereon.

6.  The determinat ion of  tax due is  dated Apr i l  25,  1967,  and

is  based  on  a  taxab le  va lue  o f  $110 ,000 .00 ,  and  a  tax  ra te  o f  2%

fo r  a  tax  due  o f  $2 ,2OO.00  p lus  pena l t y  and  i n te res t  o f  $311 .61 .

CONCLUSTONS OF LAW

A. The one a i rcraf t  which was resold immediate ly  wi thout  use

as found in paragraph three, is exempt from tax.

B.  The three a i rcraf t  which were both used in  serv ice and

resold,  as found in  paragraph four ,  are subject  to  tax.  The opin ion

of  Counsel  mr:s  t  be considered in  l ight  o f  i ts  purpose to  grant  to

a i rcraf t  a  Lax s tatus s imi lar  to  automobi les which were the subject

o f  an  op in i on  o f  Counse l  da ted  Ju l y  28 ,1955 , (1955 -3  N .Y .S .  Tax  Bu1 I .

I 9 i  P .H .  N .Y .  S ta te  and  Loca l  Taxes ,  1 .23 ,O72 ;  see  a l so  Sa les  Tax

Bureau  In fo rma t ion  Le t te r  No .  6 ,  ques t i on  138 ;  P .H .  N .Y .  S ta te  and

Loca l  Taxes  1 "23 ,019 ;  C .C .H .  N .Y .  S ta te  Tax  Rep .  1164 '072 ) ,  and  thus

the benef i ts  o f  the "L.4% ru le"  must  be conf ined to  those whose
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pr imary act iv i ty  is  the se l l ing of  a i rcraf t

a i rcraf t  inc identa l ly  and for  shor t  per iods

to those whose pr imary act iv i ty  is ,  as wi th

use  o f  t he  a i r c ra f t .

and who only use the

of t ime and not extended

the appl icant here, the

used  in

the reasons

C. The two planes st i l1 owned by the appl icant

i t s  serv ice  are  taxab le  by  concess ion  o f  counse l  and

s ta ted  in  paragraph B.

and

for

D. The delay in  palzment  of  sa les taxes in  th is  case is

excusable and under  sect ion 1145 (a)  o f  the Tax Law a l l  penal t ies

and a l l  in terest  in  excess of  I /2  of  one percent  per  month are

remi t ted.

DETERMINATTON

The appl icat ion is  granted.  The tax is  redetermined to

exc lude  tax  on  the  one  a i r c ra f t  va lued  a t  $7 ,200 .00  as  found  i n

paragraph three and is aff irmed in the remaining amount of

$102 ,800 .00  and  sha l l  bea r  i n te res t  o f  no t  more  than  I / 2  o f  one

percent per month under section LL45 of the Tax Law-

DATED: Albany, New York
C \ I

H._e.Cr,r^_l*_^l e L / q Z/,

STATE TAX COMMISSION

COMMISSIONER

COMMISSTONER


