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zuREAU OF LAW

MEMORANDUM

To: ScaJrnta thcbcrl Brl'cc llrr &lreur
FRO{tf: Jg6r Seott

SIJBJECT: Sgnsf63 of lllcl

Jorqlh tuto Co.' Ise.
/ttqltr Socr-Cell Bsttllrt3 torka, Inc.

htbrn Scrdy S.:, trsc.

'llbo te"trlqtrrrr !n tbc foragnlng rrttan hrn frllrd
ts lngtltutc rn trtlalo 7E pmccdlng rtthtn tf,c rtrtutory
pcrlod of tlm.

ErXd fller are hcrewlth mturnad for fir*-Ehm rdpin-
letratLvc dtoposttlon.

*mmtrrtr tttonry

lI8 rlk
Snc.
cc:  Edward Rook
Jnno tlr, Ig?1,



PIERRE W. EVANS

CIIARLES L. BroYTON

WIILIAM E. PALMER

I}EI.A C. TITTT
.'OIIN I1. HAMIIJTON
I(ENETII A . TIFFT
EDWARD B. HOFFMAN
AI,AN PARSONS
LE.wrS W. MORSE/.JR.

E D W I \  " ] .  C A T I P E N T E R , J R
V-ILLIAM R. PAIMER
J. PII ILIP I{UNTER

Sayr,ns, Ew-rxs, Bnavrox. Par.vrnn & Trrl"r
atb Easr Warnn Smnnr

Er,rrtrne., Nnw Yonx

Tebruary 10, LY/I.

Mr. Lawrence A. Ner,,unnn,

Alban;p, N. Y.

Dear Sir:

0n No'nember 30, 1970 you wrote me statin'q that the
application of lllnira Coca-Cola Bottling Works, Inc. for a
determination i:r regard to its saLes tax liability for a nunnber
of years was at that tine before the Tax Corunission for their
consideration. A nu.nber of weeks ago an officer of Elnira
Coca-Cola Bottlisg }Iorks cal-led to advise that he had receiveil
notice of the determination. This law firn has received no
sueh notification and f woull appreciate it if you could forward
to ne a copy of saxn.e together with a copy of the decision.

Thank you for your assistanee.

Yery truly yours,



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  o f  the Appl icat ion

o f

EI.,IIIRA COCA.-COLA BOTTLTNG WORKS, rNC. :
DETERMINATTON

For Revision of i l  determinat ion or :
For Refund of Sa.Les and Use Taxes
under  Ar t i c le  28  and 29  o f  the  :
Tax Law for the lreriod Septembe t \ ,
L955 th rough November  9 ,  L967.  :

Elmira Coca-Cola Bot t l ing Works,  fnc.  appl ied for  Revis ion of

a determinat ion ; rssess ing addi t ional  Sales and Use Taxes under

Ar t ic les 28 and l l9  of  the Tax Law for  the per iod september I ,  1965

through November 9, 1967. A formal hearing was held before Alfred

Rubenste in,  Hear i .ng Of f icer ,  in  the of f ices of  the State Tax

commiissj-on in the city of Binghamton on october 30, 1968. The

applicant was reF,resented by J. phi l l ip Hunter, Esq.

FTNDINGS OF FACT

1.  The issue in  th is  case is  whether  deposi t  bot t les become a

component part of a product produced for sale under Section 1118

(4) of the Tax Law and are therefore exemnt from State and 1oca1

Sales and Use Tax.

2.  The appl icant  was dngaged in  the bot t l ing of  sof t  dr inks.

I ts  ent i - re  bus iness consis ted of  bot t l ing in  deposi t  bot t les or

act ing as a d is t r ibutor  for  canned.  beverages.  The g lass deposi t

bott les used by the applicant were either purchased new outside

New York or  those returned by reta i l  dealers  were reused.  T i t le

to the bot t les s tayed wi th  the appl icant  a t  a l l  t imes.  Reta i lers
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paid to the applicant a deposit on each bott le which was a

f ract ion of  the cost  o f  the bot t le ,  th is  amount  be ing credi ted to  the

reta i ler  when the bot t les were returned to the p lant .

3. An audit conducted bv the Sales Tax Bureau for the

per iod in  quest ion resul ted in  a not ice of  determinat ion and demand,

no t i ce  #90 ,050 ,834 ,  da ted  June  l - 9 ,1958 ,  i n  t he  amoun t  o f  $2 ,354 .24

plus penal ty  and in terest  which the appl icant  pa id.

4.  The appl icant  t imely  f i led an appl icat ion for  rev is ion

of  the determinat ion,  reguest ing a refund in  the amount  of  $2, I83.75.

At  the formal  hear ing the appl icant  reduced th is  c la im to $2,O9O.37.

5.  Of  the Assessment ,  $776.12 was imposed because Sales Taxes

were not  pa id on the purchase by the appl icant  o f  re turnable bot t les;

$269 .64  was  assessed  on  re tu rnEb le  bo t t l es  so1d ,  upon  d i sso lu t i on  o f

the appl icant  company,  in  a bulk  sa1e.  The tota l  o f  $ I ,045.76 is  par t

o f  app l i can t r s  regues t  f o r  re fund .

6 .  The  rema inde r  o f  t he  $2 ,O9O.37  re fund  c la imed  cons i s t s  o f

Sales Taxes amount ing to  $I ,044.61 which the appl icant  pa id to  suppl iers

on some purchases of  deposi t  bot t les.

DETERMINATION

A.  The app l ican t  has  fa i led  to  sus ta in  h is  burden o f  p roo f

that the deposit  bott les became a component part  of  the product

rrroduced.
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B.  The app l ica t ion  fo r  rev is ion  is  there fore  den ied  and the

determinat ion  is  sus ta ined.

DATED:..Albany, New York

f*"7 
/q ,/f 7.'

STATE TAX COMMISSTON

COMMISSIONER

COMMTSSIONER
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AFFIDAVIT OF I.IAIIING
OF NOTICE OT I}ECISION
BY (CERTIFIED) HAIL

r !6

STATE
STATE

OP
TAX

NEW YORK
COMI.{ISSION l fTr

In the l,latter the Petition

Elmira Coca-Cola Bott l ing Works,. Inc.

For a Redetermination of a Deficiency or
a Refund of Sales & Use :
Taxes under Art iele(s) 28 & 29 of the
Tax Law for the (Vear(s) Sep. 1, 1965 :

thru Nov. 9, L967

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finanee, over 18 years of

agel and that on the 19g6day of January , r97L, she served the within

Notice of Decision (or Determination) by (certified) mall upon Elmira coca-

Cola Bottling Works, Inkepresentatlve of) the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

wraPPer addressed as follows: Elmira Coca-Cola Bottling Works, Inc.
415 West Second Street
E1mira, New York

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitloner hereln and that the address set forth on said wrapper is the laet

known address of the (repreeentatlve of the) petitLoner.

Sporn to before rne this

19th day of January , L9 7L
- /  /  , J t  / '.

of

of



STATE Or WrW vOnX
STATE TAX COMMISSION

In the Matter of the Petition
:

of

Elmira Coca-Cola Bott l ing Works,

For a Redeterrnination of- a Deficiency or
a Refund of Sales & Use
Taxes under Articte(s) 28 & 29 of the
Tax Law for the (Vear(s) SeP. L, 1965

Sworn to before me this

Igth day of January , L9 7L
- 4 ' , / 1 / , r , . :

,:4,u- y r ( la- 
-L{-':, '/ la?*

I nc .
AFFIDAVIT OF I'{AITINC
OF NOTICE OF DECISION
BY (cERTrrrED) HArt

thru Nov. 9, L967

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an enrployee of the Departnent of Taxation and Finanee, over 18 years of

ager and that on the 19th day of .Tanuary , 19 71 , she served the wlthin

Notice of Decision (or Determination) by (certified) mail r.rpon Elmira Coca-

Cola Bottling Works, Inftcpresentatl.ve of) the petitioner in the wlthin

proceedingr by encloslng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Josiah J. Willard, ilr., Presid.ent

E;ft,3l"ruli vo'r. L4so2
and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Departnent withln the State of l{ew York.

That deponent further says that the said addressee ie the (representatlve

of) petitioner hereLn and that the addrees set forth on said Hrapper ls the laet

known address of the (representative of the) petitloner.

t  r  . ' . /  - l

.Y / '  t  {/  , ;  J- '(c' / .2- ' /  t



STATE OF NIEW YORK
STATE TAX COMI.{ISSION

In the Mafter of the Petitj.on
:

of
:

Elmira Coca-Cola Bott l ing Works, Inc.
:

For a Redetennination of a Deficiency or
a Refund of Sales -& Use :
Taxes under Arttcle(s) Ze & 29 of the
Tax law for the (Year(s) S"pl i, 1965 :ttrru

Nov. 9, L967

State of New Yeirk
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

agel and that on the 16th day of February , Lg 7L, she served the within

lfotice of Declsion (or Determination) by (certified) mail upon Elmira Coca-

Cola Bottling Works, Inc. (representatl.ve of) the petitLoner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: iI. Heilip Hunter
Sayles, 

-Evans, 
Brayton, Palmen & Tifft

475 East Water Street
E1mira, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post 0ffice Department withln the State of l{ew York.

That deponent firrther says that the said addressee is the (representatl.ve

of) petitioner herein and that the addrees set forth on said wrapper ls the laet

known address of the (representatlve of the) petl.tloner.

to before rne this

day of February , 1971.

AFTIDAVIT OF MAITING
OF NOTICE OT I}ECISION
BY (CERTTPTED) HArr

Sworn

16th
,:fz<-^aza


