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_STATE OF NEW YORK A
STATE TAX COMMISSION y-y 727
72,

In the Matter of the Petition

of
: AFTIDAVIT OF MAILING
ANNE HOCHMAN OF NOTICE OF DECISION
: BY (CERTIFIED) MAIL
For a Redetermination of a Deficiency or
a Refund of Sales and Use .
Taxes under Article(s) 28 & 29 of the
Tax Law for the (Year(s) 3/30/68 :
State of New York
County of Albany
Linda Wilson s being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the lst day of March , 1971 | she served the within
Notice of Decision (or Determination) by (certified) mail upon ANNE HOCHMAN
(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
! wrapper addressed as follows: Anne Hochman

1A Box Woodmal
0l1d Bridge, New Jersey 08857

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

@)Wt day of March , 19 71 ,,)/aa Ll
d,mﬁffij j%;%LﬁJKﬂuo

o




-STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

e

of
: AFFIDAVIT OF MAILING
ANNE HOCHMAN OF NOTICE OF DECISION
: BY (CERTIFIED) MAIL
For a Redetermination of a Deficiency or
a Refund of Sales and Use .
Taxes under Article(s) 28 & 29 4f the
Tax Law for the (Year(s) 3/30/68 :
State of New York
County of Albany
Linda Wilson » being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 1lst day of March , 1971 | she served the within
Notice of Decision (or Determination) by (certified) mail upon  MORRIS EHRLICH,
ESQ. (representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Mr. Morris Ehrlich
94-15 69th Avenue
Forest Hills, New York 11375

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

i‘lst day of March y 1971, 7( u/ﬁ e “ZL/Q/&.zwx

YN YR .
/””—"A'?(J_»,_Ll_ﬁ%j )j{M( A




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

ANNE HOCHMAN :
DETERMINATION
For Refund of Sales and Use Tax
under Articles 28 and 29 of the
Tax Law relating to a transaction
occurring on March 30, 1968.

Anne Hochman timely filed an application for Refund of Sales
and Use Taxes under Articles 28 and 29 of the Tax Law relating to a
transaction occurring on March 30, 1968. A formal hearing was held
before Lawrence A. Newman, Hearing Officer, in the offices of the
State Tax Commission in the City of New York, on September 23,
1970. The applicant was represented by William Hochman, and the
Sales Tax Bureau was represented by Edward H. Best, Esq. (Solomon
Sies, Esq., of counsel).

FINDINGS OF FEACT

1. The applicant, was a resident of the State of New Jersey,
residing at 1A Boxwood Mall, 0id Bridge, New Jersey.

2. The applicant, on March 30, 1968, was the successful
bidder for a horse known as "Holly War", in a claiming race at
Aqueduct Race Track. Her account with the Racing Commission was
charged the sum of $12,500 plus a New York State and Local Sales
Tax of $625.00. During the race the horse sustained an injury
requiring its destruction.

3. The horse was destroyed and an autopsy was performed on the
grounds of the Aqueduct Race Track, in the City and State of New York.

Thereafter, the officials of the race track disposed of the carcass.



4. The applicant filed an application for refund of Sales
and Use Tax in the amount of $625.00.

5. The rules for claiming races are contained in Volume 19 of
the New York Codes, Rules and Regulations, Part 38, which reads in
part,".....the person determined at the closing time for claiming to
have the right of claim shall become the owner of the horse when the
start is effected, whether it be alive or dead, sound or unsound or
injured before or during the race or after it."

6. The applicant became the owner of the destroyed horse at
the start of the race, and the carcass was available to her within
the City and State of New York. Subequently, the disposal of the
carcass occurred within the City and State of New York.

DETERMINATION

A. The purchase by and delivery of the horse to the applicant,
occurred within the City and State of New York.

B. A Sales Tax of $625.00 was correctly collected by the New
York Racing Association from the applicant.

C. The application for refund is denied.

DATED: Albany, New York STATE TAX COMMISSION
TViceicd s /, 797

Krerindellone_

COMMISSIONER
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COMMISSIONER



L-9 (5/71)

BUREAU OF LAW
MEMORANDUM

To Pred ¥, Tiarowy, Mirector
FROM Seul Seckel Dhrect

SUBJECT:

This matter will e refiscted on our records as & closnd onse.

Pebruazy 7, 1972




STATE OF NEW YORK
DEPARTMENT OF LAW

Louis J. LEFKOWITZ ALBANY, N. Y. 12224
ATTORNEY GENERAL

Telephone 474-1394

February 2, 1972

James A. Scott, Esqg.

Department of Taxation and Finance
State Office Building Campus
Building 9

Albany, New York 12226

Re: Hochman v. State Tax Commission
Dear Jim:

I am enclosing the file on the Hochman case. This
case was won in Supreme Court on the fact that a bond had
not been filed prior to instituting the Article 78 pro-
ceeding. Hochman did not appeal within 30 days, thus,
the case is closed.

Very truly yours,

LOUIS J. LEFKOWITZ
Attorney General

e
BY 7,
Qg Y G

THOMAS P. ZOLEZZI
Assistant Attorney General

Enclosure
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& an STATE OF NEW YORK, )
&I COUNTY OF ALBANY, CLERX'S OFFICET“‘
.
-
L I, JOHN S. BARTLE :
4 , 2TT, JR., Clerk of the said County, and also Clerk of the Supreme
~ and County Courts being
— : Courts of Record held therein, DO HEREBY CERTIFY that
. ! I have compared th d -/l ol 4 >
id € annexed co ; . . . .
- PY- / e u/ #réewefe-With the original thereof fled in
“» this office on the LA 4 ; /(/ .. )
» ay o P AN 19. p—/
ES
and that the same i :
. § a corr t - . o .
N ect transcript therefrom, and of the whole of said original
N .
| IN TESTIMONY W
a HEREOF
A EOF, I have hereunto set my hand and affixed my oficial
seal is J E
S » thi et s day of ASNIRE 197
- [ T J ’ J I
N P ’ - r——— . ;
N . s i j e _é ’ ( ( / é,.,/ i
» Y / 4 Clerk )

/ Y




UL g . ‘)Q“‘”'., (/L‘ -
.. -~ a7 : ¢ )
V\," -~ 3 U/L » 7‘/‘/& E / Vo !
L omep AT C':' {::5-""
S ~ ot i et .
) ] :T“\..A .A.‘{‘k{.l.u »..— \T“\\{ Vot{-&{
o SuRRENME COURT .+ COUNTY OF ALBANY

In the Matter of the Applicatvion of
ANNE HOCEMAN, '

For an Order Pursuant to Article 78 of the CPLR,
-against- :
STATE TAX COMMISSION,

Respondent.

Suprewe Court, Albany County Special Term, October 22, 1971
Justice Edward S. Conway, presidiag

(Calendar #231)

APPEARANCES:

Morris Enrlich, Esq.
Attorney for Petitioner
94-15 ©&9th Avenue
Forest Hills, New Yori 2

Louis J. Lefkowitz
ttorney General of the State of New York
By Thomas P. Zolezzi, Esq., of Counsel
”"orney for Respondent
State Ca’O.L <Tol
Alvany, New York 12224
CONWAY, J:
This is an Article 78 proceeding brought to review and
caanul a final deuerm;nau;on of the respondent, Tthe Statve Tax
Comnmission, wnlcn Genied the petitioner a refund ol a sales Tax i

oX the amownt of U625.




Respondent Cross-moves ©o dismiss the petition as &
watter of law on the principal ground‘fhat The wacdertaxing filcd
Ly The petitioner was not issued by a'surety company recoganized
©o Transact business in New Yorx State nor was it approved oy a
Just%ce of <he Supreme Court pursuaat to Section 1139 (b) of <ae
Tax Law of the State of New York. |

On March 30, 1958, the petitioner, a non-resident of The

State of New York, was the successful pidder for a horse knowa

-

as "Holly War" in a claiming race at Agqueduct Race Tracxk. Ier
account with the New York Racing Commission was charged with tac
bid pfice of $12,500 plus the New York State and local sales tax
ofv$625. During the race the horse.sustained an ingjury aand had
be desvroyed. The track officials disposed of the carcass.
 The petitioner filed an application for refund of The

sales and use tax in the amount of $625. A hearing was held on

o)

Séptember 23, 1970, and the application for a refund was denie
by the Tax Commission on‘March 1, 1971.

?he petitioner contends that the determination of Ihe
respdndent was erroneous, arbitrary and capricious; and that
the requirement of Section 1139 (b) That an undertaking be Iiled
as a condition of this proceeding is wnconstitutional.

The respondent contends that since. the peﬁitioner‘did
" not comply with fhe étatutory reguirements for reviewing a

Cetermination by the Tax Commission, the petition should be

dismissed.
The Tax Law, Section 1139 (b) which deals with the
procedure for obtainingla refund of a sales tax provides, in sO

far as pertinent, as follows:

Ja

wiJ




. ...5uch determination after a nearing
may be reviewed by a proceeding pursuantc
To article seveaty-eight of <The civil
practice law and rules, provided such

.nrocecq*ng is Imsvituted within Iour

- months after the giving of tue notice of
sucn determinatioa, and pfOVlduQ ‘that &
final determination of tax due was nov
p;bviously made. Such a nroceeding shall
not be instituted wnless an uadertaking
is filed with Tthe tax commission in such
anount and with such sureties as a Justice
ol the supreme court shall approve to the
effect that if suen UTOVC@QLMQ bu
dismissed oxr <The tax co“;**mpa, the
petitioner will pay all costs and charges
which may accrue in the prosecution of
such proceeding."

The undertaking which thé petvitioner inlthis case nas
subnitted has not been approved by a Justice ol Tthe Supreme
Court and does not mention'an amount suificlentv To cover ne
costs of the prosecution of this proceeding. The undervaxking
therefore is not in compliance with Section 1139 (b) of the Tax

Law. Matter of H. M. C. Supplv Corporation v. Gerosa, 13 Misc.

2d 754, 756.  The statute does nct violate the coastitutional

rights of the petiéioner.; See Matter of Western Zlegtric Co. V.

I,
(=

Tavlor, 276 NY 309

The Couru must avree w;tn the coatention of the respondent.
The petition”is dismissed,and the‘cross-mqt;on of_respondent is
goiel ueu.. : RO | |

Respondent to suomlt oraer.'ﬁ”

ALl papers o the & uorney ;or the rcspondent for f£iliag upon
catey of he order neredi. - o - :
Opinion maz.lea ll/ /7.,




