
STATE OT TEH YORK
STATE TAX COIOIISSION

In the l{atter of the Petition

of

TOVIN SIIANTY

3
For a Redctemlnatl.on _of a lleflclency or
a Reftrnd of Sales and Use 3
taxea under Artiele(s) 28 & 29 of thc
Tax Iaw for the{ft&(d period(s) :
8 /L 8q -  t t /ZO rOl

State of Nenr York
County of Albany

ATFIDAVIT OP HAILIilE
OF XOfICE OT DECI3IOT
BY (CERTTFTET') riAlr,

Lynn Witr"son , belng duly sworn, depoees and eayr that

she la an enployee of the Ilepartnent of Taxation and Fl.nancc, over 18 years of

age; and that on the 2791 day of February , Lg73 I shc cerrrcd thc withh

ilotice of Ilecielon (or Determl.natton) by (ccrtlfied) na{L upon TOWN SHANTY

(repreeentative of) the petltloner ln the rithln

proceedlngl by mcloelng a true copy thereof Ln a seeurely aealed poatpatd

wraPPer addreeeed as forlors: 
;;ffi :lil:I" srreer
Buf fa lo ,  New York L4225

and by depoattlng eane encloeed f,n a postpald properly addressed *rapper ln a

(post offlce or ofFlclal delnsttory) under the exclustve care and euetody of

the llnlted States Post Offlce Deparlncnt wlthln the State of tfcr York.

Tttat deponent frrrther Bays that the eald addreacee le the (repreeefratl,ve

of) petttj.oner herel.n and that the addrees eet forth on aaid rrapp€r lg the laet

knonn addrese of the (relnesentatl.vc of thc) pctltl.oner.

Sworn to before nc thls

, L913.
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STATE OP NEI{ YORK
STATE TAX CO}IIIISSION

In thc lhtter of the Petltion
:

of

TOWN SIIANTY 
:

:
For a Redctemlnatl.on of a D,effciency or
a Refirnd of Sa1es & Use 3
Taxee under Arttele(s) 28 & 29 of the
Tax law for the:@u{e}x Period (s )

e / t /65  -  t r l30 /67

State of lfenr York
County of A1bany

Martha Funaro , belng duly eworn, depoees and eayr that

she ls an empl.oyee of the Ilepartnent of Taxation and Flnancc, oyer 18 years of

age; and that on the 6th day of March t L9 73, she eervcd thc wlthLn

lfotlce of Decislon (or Determinatton) by (certlffed) naLJ- upon HalI a l"IcMahon

(reBrresentatlve of) the petltl.oner ln thc wlthln

proceedlngl by encloeing a true copy thereof in a seeurely aeal€d poatpatd

wraPper addressed as follonsr 
E+t"i*ffiH'i*"rr,r"
Buffalo, New York 14202

and by depoaltlng eane enclosed in a postpald properly addreased rrapper ln a

(post offlce oar offlclal deposltory) under the exclusl.ve care and euttody of

the llnlted States Pogt Offlce Departncnt wlthln the $tate of lfcr York.

Ttrat deponent firr{her Bays that the satd addreacee ia the (repreaentatlve

of) petltloner hereln and that the addrees set f,orth on eal.d rrapper lc the laet

known addrese of the (relneeentatl.ve of the) petltloner.

ATFII}AVIT OP }IAIIITG
OP IIOIICE OF DECISIOX
BY (CERTTFTED) r{Arr,

Swora to before ne thls

6th day of Ua



STATE OP }TEW YORK
STATE TAX COII}IISSION

In thc l,latter of the Petltlon
:

of

TOWN SI{A\]TY

!
For a Redctenlnation of a lleflclency or
a Refund of Sales and Use :
Taxee under Artlele(s) 28 & 29 of thc
Tax Iaw for the>(xrre(x* Period(s) :
B/ r /6s LL /30 /67

State of l{enr York
County of Albany

APFIDAVII OF I{AILITG
OF IIOTICE OF DECISIOT
BY (CERTTTTED) HtIr,

Lynn Wilson , being duly eworn, depoees and aayr that

she le an employee of the Ilepartuent of Taxatlon and Fl.nancc; over 18 years of

a8er and that on the 27th day of February , L973 , she rervcd the wlthin

Notl.ce of Decision (or Detsml.natton) by (certtfied) nalJ- upon HALL &

McIT'IAHON (reBrresentatlve of) the petltloner ln the wlthln

proceedlngl by encloeing a true copy thcreof in a securely eealed portpal.d

nrapper addrcsseal as follons: Ilall & McMahon

mo L42a2
and by deporltlng eme enclosed in a postpald properly addreegcd rrrapper ln a

(post offl.ce or offlclal depsttory) under the exclusl.ve care and euetedy of

the tlnlted States Pogt Offlce Departncnt wlthln the State of lfrr York.

Ttrat deponent firrther says that the satd addressee Le the (repreaentatl,ve

of) petttl.oner herel.n and that the addreas e€t forth on gal.d rrapper le the laet

known addrese of the (repreeentatfvc of thc) petltloner.

Sworn to before ne thls

7th dat-|f j"o.Turo ' 1e73.



StaTE TAX COMMtSSto i l

f iEANITG UNIY

E O T A R D  R O O K

SECRETANV TO

coMMtSSto l l

ADDiE3S YOUR NEPLV TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATEOFNEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOI{ 2l4A

FINANCE
STATE CAMPUS

ALBANY, N. Y. lzzl
AREA CODE 5. I  8

457-265s,  6.  7

SIIIOr Albany, New York
lcbrtrry l?r 1973

farm S&rnty
I40o Cllntoo 8trilt
tulfrlor fn Tork t{tt5

6mtkmmr

Please take notice of the nl|fEnflfn$I0lt of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to lf€tl0gf llt8 f lil4t Ot
the Tax Law any proceeding in court to rgview an adverse decision
must be commenced within 

- 
{ rontbf after

the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

t. kib*t lcllnu
HEARING OFFICER

Petit ioner's Representative
Law Bureau

AD-r.r2 (7 /7o)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

TOWN SHANTT : DETERMINATION

for a Revision of a DeLermination or :
for Refund of Sales and Use Taxes under :
Art icles 28 and 29 of the Tax Law for :
the Period August L, 1965 through :
November 30,  L967.  :

Ttre taxpayer applied for a revision of a determination or for

refund of sales and use taxes under Art icles 28 and 29 of the Tax

Law for the period August L, L965 through November 30, L967.

A formal  hear ing was held at  the of f ices of  the StaLe Tax

r  Commiss ion,  Buf fa lo ,  New York on October  2I ,  L97I ,  before L.  Rober t

Leisner, Hearing Off icer. Ttre taxpayer was represented by HaII and

McMahon and the Sa1es Tax Bureau was represented by Edward H. Best,

Ese . ,  (A lexander  We iss ,  Esq . ,  o f  Counse l )  .

ISSUE

Shou1d the reeomputed taxable sales proposed by the sales tax

examiner based on a percent of mark-up of purchases be revised?

FINDINGS OF FACT

l .  The taxpayer, Town SJnanty, t imely f i led New York State sales

and use tax returns for  the per iods in  issue.

2.  A Not ice of  Determinat ion of  sa les tax for  the per iod

August I,  1965 through November 30, 1967 was issued on May B, 1968

aga ins t  t he  taxpaye r  under  No t i ce  No .  90 ,754 ,893 .

3. Ttre taxpayer petit ioned for a revision of the determination

o f  sa les  taxes .

4. TLre sales tax examiner used a percent of mark-up theory which

was based on the se l l ing pr ices of  bot t les of  whiskey and cases of



beer  compared to  the i r  cost ,

repor ted sa les to  the records

e sales tax examiner had compared

purchases  o f  beer  and l iquor  and

had found the taxpayer 's  mark-up to  be very low.  Tt re sa les tax

examiner ,  for  example,  dssumed that  for  every bot t le  of  whiskey

purchased,  30-one ounce dr inks were so ld and for  every case of  beer

purchased,  every bot t le  was so ld.  These assumpt ions are hereby

found to be erroneous. The examiner recomputed taxable sales by

using a mark-up of  L ]O% for  whiskey and 136% for  beer .  The examiner

a lso inc luded in  taxable sa les the fu I l  amount  of  a l l  food sa les and

a l l  m i sce l l aneous  sa les .

5.  The taxpayer 's  ev idence concern ing sp i l lage and f ree dr inks

demonsLrates that  on ly  26 dr inks were so ld for  each bot t le  of  whiskey.

Also,  the ev idence shows that  in  a 24 boLt ] -e  case of  beer ,  on ly  2I

bot t les were so ld,  the others being accou nted for  by f ree dr inks and

breakage.  The taxpayer 's  ev idence demonstrated that  most  food sa les

were tax exempt ,  be ing sandwiches considerably  under  a dol lar  and

that  most  miscel laneous i tems were under  a dol lar .

CONCLUSTONS OF I.AW

A. The taxable whiskey sales should be recomputed on a percent

of  mark-up of  L56% rather  than IeO%. The taxable beer  sa les should

be recomputed on a percent of mark-up of 118% rather than L36%.

Most  of  the food and miscel laneous sa les were not  taxable.  However ,

the taxpayer  has not  submit ted data for  the same,  and,  therefore,

one-hal f ,  o f  the food sa les and miscel laneous sa les wi l l  be deemed

subject  to  sa les tax.  fhe def ic iency shal l  be recomputed accord ingly .

2

Th

o f



3 -

B.  The appl icat ion of  the taxpayer  for  rev is ion of  the

de te rm ina t i on  o f  sa les  tax ,  excep t  as  mod i f i ed  above ,  i s  den ied .

C.  The taxpayer  f i led h is  re turns in  good fa i th .  Any

pena l t y  i s  cance l l ed .

D .  Pu rsuan t  t o

the to ta l  amount  due

DATED: Albany,  New
Februa ry  27 ,

the  Tax  Law,  in te res t  sha l l  be  added to

u n t i l  p a i d .

York
I973

STATE TAX COIVIMISSTON

COMMISSI

ISSIONE

COMMISSIONER


