
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

890 NOSTRAIID AVE., INC.
L/a "On the Avenue with Bil l"
and Mvrtle Bowman, President

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sa1es and Use
Taxes under  Ar t i c le (s )28  and 29  o f  the

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Tax Law for the xareodr) Period Augrust I
L965 through February 28,  1968.

State of New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is  an employee of  the Depa.rLment  of  Taxat ion and Finance'  over  18 years of

age,  and tha t  on  the  21St  day  o f August ,  L9 74t she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon 890 NOSTRAIID
RSSTAURA}IT, INC.

L/a "On the Avenue with(representat ive of)  the pet i t ioner in the within

8 i11  "
pr| i .*elaing, b1r enclosing a true copy thereof in a securely sealed postpaid

890 Nostrand Restaurant,  Inc.

wrapper  addressed as  fo l lows: t /a "On the Avenue with 8i11"
890 Nostrand Avenue
Brook1yn, New York

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(post of f ice or off ic iaL deposltory) under Lhe exclusive ca.re a.nd custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPper  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

21st  day of  August

A D - 1 . 3 0  ( L / 7 4 )

L9 74



STATE OF NEI^I YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

890 NOSTRAND AVE.. INC.
t/a "On the Avenue with Bil l"
and Myrtle Bowman, President

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Sales and Use
Taxes under  Ar t i c le  (s )  2g  and.  29  o f  the
Tax Law for the fear:(xk Period August:1,
1965 through February 28- 1968-

State of New York
County of Albany

JANET MACK ,  be ing  du ly  sworn ,  deposes  and says  tha t

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age,  and tha t  on  the  21St  day  o f  AugUst  ,  L974,  she served the  w i th in

Notice of Decision (or Determination) by (certified) mail upon IvnfRTLE 3CItr\,IAN

(representat ive of)  the pet i t ioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postPaid

\"rrapper addressed as fol lows: Miss Myrtle Bowman
2333 fifth Avenue
New York, Ne\^r York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  ca . re  and cus tody  o f

the United States Post Off ice Depa.rtment within the Srate of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd that the a.ddress set forth on sa. id wraPper is the last

known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me th is

21st day of Augu_st , L9 74
./ ': ,z'

Wo_,, -uu-

AD-1 .30  (L |74 )



STATE OF NEW YORK
STATE TAX COMI,IISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
890 NOSTRAIID A\M.. INC.

t/a "on the Avenue with 8i11"
a?ld tttyrtle Boqman, President

For  a .  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use
Taxes under  Ar t i c le (s )29  and 29  o f  the
Tax Law for the XeEcdF* Period August
1965 throuqh Februarv 28, 1968.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

1 ,

State of New York
County of Albany

JANET MACK , being duLy sworn, deposes a;Dd says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on the 21st day of August , L9 74, she served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon SIDNEY MEYERS, ESQ.

(representat ive of)  the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows: Sidney Meyers,  Esq.
5I Chambers Street
New York, New York 10007

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(post of f ice or off ic ial  depository) under the exclusive ca.re a.nd custody of

the United States Post Off ice Department within the State of New York.

ThaE deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wraPPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn

2 ls t

t o  be fo re

d a y  o f

me

A

AD-1 .30  ( t / 74 )

th is

19  74



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUtLDING 9,  ROOM 214-A
STATE CAMPUS

ALBANY, N,Y,  122N

A R E A  C O O E  5 I 8

Very truly yours,

DAIIED! Albany, New York

luguot 21, L97d

890 ttortrand XtErtlurantr lrls.
t.la "Or thE lvcnuc rlth Blll'
890 trortrand ltrpnuc
Broohlynr Scw York

Gentlenanr
Please take  no t ice  o f  the
of the state rax commission 3#ffit"ffiJ95-irh.
Please take furttrer notice that pursuant to
Section(s) 1136 6116 1243 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 monthgfrom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper pirty for
rep l y .

/i.-ui4t-v.//
Enc. ##offt1o"sbulFi.S*t
cc :  Pe t i t i one r ' s  Represen ta t i ve

Law Bureau

s T A T E  T A X  C O M M t S S t O r {

-  H E A R I N G  U N I T .

E D I V A R O  R O O K

S E C R E T A R Y  T O
c o M M t S s t o N

A D D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 A 9 6

AD-1 .12  (8 /73 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A . 9 R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9,  ROOM 214.A
STATE CAMPUS

ALBANY, N,Y.  l22n

A R E A  C O O E  5 I 8

&lflDl Albany, New york
lugurt lL 19?t[

S T A T E  T A X  C O M M I S S I O N

xer iuc  u l r r '

E D I Y A R O  R O O K

S E C R E T A R Y  T O
coMM I  ss  toN

A D O R E S S  Y O U R  R E P L Y  T O

M R .  w R T G H T  4 5 7 - 2 6 s 5

MR.  LETSNER 4s7-2657

M R ,  C O B U R N  4 5 7 ' 2 8 9 6

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

tlrr Wrtlr lil|trrn
t33$ tt f,th tiritu.
lil Yort, nrr *bdr

Dnr lllrr lffitni

Please take notice of the Dltmilnflfl
of the State Tax Commission enclosed herewith.

Please take- _fpr5theg ngtice that pursuant to
Section(s) l l tg md 1l{! of rha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within r* monthr
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in aecordance with this
decis ion or  concern ing any other  mat ter  re la t ive
trereto may be addressed to the undersigned.
fhese wil l  be referred to the proper party for
rep Iy .

Verlf  truly yours,

/c"r*Lv:<r.*fi-
fl,grl O. ttrlqrht

Enc. HEARTNG oFFrcER

cc :  Pe t i t i one r ' s  Represen ta t i ve
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

B9O NOSTRAND AVE., INC.
L/a "On the Avenue with 8i11"
and Myrtle Bowman, President

for a Hearing to Review a Determination
or for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax Law
for the Period August L, 1965 through
February 28,  1968.

DETERMINATION

890 Nostrand Ave. ,  Inc. ,  E/a "On the Avenue wi th  8 i11"  and

Myrtle Bowman, i ts president, f i led an application under section 1138

and 1250 of the Tax Law to review a determination issued on Apri l  1,

L969,  and amended on AugusL 29,  1969,  in  the amount  of  $4,545.98

plus penal ty  of  5% and in terest  a t  L%per month of  $1,575.66 for  a

tota l  o f  S6,061.64 for  sa les and use taxes under  Ar t ic les 2A and 29

of the Tax Law for the period August l ,  1965 through February 28, 1968.

A hear ing was duly  held on September 13,  L972r  dt  the of f ices

of the State Tax Commission, B0 Centre Street, New York City, before

Nigel G. Wright, Hearing Off icer. The applicant was represented by

Sid.ney Meyers, Esg. The Sales Tax Bureau was represented by

Saul  Heckelman,  Esq. ,  appear ing by Solomon Sies,  Esq.

fhe record of said hearing has been duly examined and considered.

ISSUE

Whether the purchase markup audit of applicant's bar and gri l l

records, based on a test period was properly condueted, and whether

the result ing addit ional sales taxes were computed correctly.

FTNDINGS OF FACTS

1. The applicant is a bar located in

stock is owned by }tyrtle Bowman and Alfred

Brooklyn, New York, Its

Faison who had purchased it

in 1965. It  had between six and eight employees including one manager,
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two bartenders and some barmaids who served tables. I ts hours were

10:OO A.M. to  3:00 A.M.  and genera l ly  on ly  one bar tender  w,orked at

one t ime. one of the owners, Miss Bowman, would visit  the bar for

two or three hours each day after the hours of her own regular

employment. She keeps the books of the business. The other o\^tner

would spend most of the evening at the bar after the hours of his

own regular employment. I ts prices are posted. Drinks served at

tables would be paid for with each round. Table receipts were not

used. Ttre barmaids would usually give the money to the bartender

who would r ing i t  up on the cash register. I t  did" not sel l  food.

I t  so ld  bee r  a t  $ . fS  a  g lass  and  $ .SO a  bo t t l e .  I t s  l i quo r  ranged

from $.55 for  Four  Roses to  $1.00 for  Harvey Br is to l  Cream.

2.  Appl icant  f i led t imely  sa les tax returns.  Tt rese showed

taxable sa les to  be the same as gross sa les.

3.  Appl icant  concedes that  i ts  sa les tax returns for  the audi t

period were incorrect to the extent of not report ing sales of

$4,365.58.  Tkr is  f igure is  der ived f rom i ts  own books.  The to ta l

sa les  fo r  t h i s  pe r iod  were  a round  $ I92 ,000 .00 .

4. Ttre appticant produced its books and records which, from

appearances,  were in  good order .  Cash regis ter  tapes were not

produced.

5. The audit increased the gross sales stated on the returns

by 36.96%. these increased sales were then mul t ip l ied by an

"ef fect ive rate"  of  5 .5% for  the per iod August  1 ,  1965 through

August 3I, L967r ?rld 5% for the period September 1, L96B through

February 28,  1968.

6. TLre audit had been done as fol lows :

(a) Purchases of l iquor for october L967 were l isted.
The nurnber of drinks was then computed by assuming one
ounce d.r inks and 27 d.rLnks per quart bott le (32 ounces) -
No al lowance was made for opening and closing inventory.
Ttre posted price per drink was then broken down into a
base price and a tax component. These components were
mult ipl ied by the number of drinks to arrive at gross
sa les  and  sa les  tax  due .
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Tkre f igure thus computed for gross sales was 208.6%
higher  than t t re  gross sa les repor ted on appl icant 's
returns. Ttre f igure thus computed for sales tax due
was 5.7% of  the computed gross sa les f igure.  Tkr is  was
reduced by a 4O% aLLowance for "mu1tiple drinks" to
5  . 42%.

(b) Ttre purchases of beer for october 1967 htere l isted.
Ihere were eleven such purchases. TLre number of drinks
from purchases of a single L/2 keg was computed by assuming
seven ounce g lasses and t5% spi I lage.

TLre number of sales from the bottled beer was computed
simply by adding bott les with no al lowance for waste.
No al lowance vtas made for opening and closing inventory.
The posted pr ices of  $ .  SO for  bot t les and $.  fS for  g lasses
was broken down into a base price and a tax component.
These components were multiplied by the number of drinks
to arr ive at  gross sa les and sa les tax due.

l lhe f igure thus computed for gross sales was L9L.4%
higher than the gross sales reported on applicant's
returns. TLre f igure thus computed for sales tax due
was 6.4% of  the computed gross sa les f igure.  Tt r is  was
reduced by a 40% aLlowance for mult iple drinks to 5.84%.

(c) Thre f igures for the october L967 test period. were
projected over the entire aud.it  period. Total beer
purchases were increased by L9l-.4% and a tax due computed
at  an ef fect ive rate of  5 .84%. Tota l  l iquor  purchases
were f irst adjusted for an estimated closing inventory
and then increased by 208.6% and. a tax due therein computed
at  an ef fect ive rate of  5 .42%. The receipts  f rom l iquor
sales were found to be over four t imes as great as from
beer sales. $re total sales of both beer and l iquor were
found to be 36.96% higher than such total sales shown on
the returns.

A tax due was then also computed separately for beer
(at  a  5.84% ef fect ive rate)  and for  l iquor  (a t  a  5.42%

effective rate). Ttrese were aggregated and found to be
5.5% of the computed total sales of beer and l iquor.

7. TLre Federal tax returns had shown the cost of goods sold to

be  77 .8% o f  sa les  i n  L965 ,  42 .4% o f  sa les  i n  1966  and  45 .L% o f  sa les

in L967. Ttre opening inventory in 1965 was shown to be none. The

clos ing inventory in  1967 was shown to be $4,386.97.  In  1965,  the

returns showed a very small profit and L966 and L967 showed very

smaI l  l osses .

B.  The appl icant ,  890 Nostrand Ave. ,  Inc. ,  fa i led to  prove that

the month selected for audit,  October L967, did not properly reflect

an average month of operation and not a val id basis for projecting

sa les .
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9.  Tt re appl icant ,  890 Nostrand Ave. ,  Inc. ,  has fa i led to

submit documentary or other suff icient evidence to disprove the

Sales Tax Bureau's determination of taxable sales on the computa-

t ion of  sa les tax due.

10.  on Apr i l  1 ,  L969,  €rs  a resul t  o f  the f ie ld  audi t ,  the

Sales Tax Bureau issued a Notice of Determination and Demand against

appl icant ,  890 Nostrand Ave. ,  Inc. ,  for  addi t ional  sa les tax due for

the period August l ,  1965 through February 28, 1968, in the sum of

$4,  509.96 p lus penal ty  and, /or  in terest  o f  $1,  506.69.

CONCLUSION OF LAW

TLre applicant's returns hrere not correctly computed and the

determination under review must be upheld. I t  was, therefore,

necessary for the Sales Tax Bureau to estimate the tax from purchases

under section 1t3B of the Tax Law.

DETERMINATION

[Lre determination under review is

with such further interest as provid,ed.

the Tax Law.

DATED: Albany, New York
A u g u s t  2 L ,  1 9 7 4

correct and is sustained

under section fI45 (a) of

\&ffi., \C*
COMMISSIONER

4L/h
STATE TAX COMMISSION

PRESIDENTT


