
STATE 0F NEI4r YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ELMV,IOOD TAT{K CLEANING CORP.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a  Re fund  o f  Sa les  &  Use

Ta .xes  unde r  A r t i c l e  ( s )  28  &  29  o f  t he

rax Law for the ///{Q6t Period. SeP. 1; L967
through Auqiust 31, L97O.

Sta te  o f  New York
Coun ty  o f  A lbany

I{ar tha Funaro ,  being duly sworn,  deposes and says that

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

age,  and thar  on the 2s l - , } Iday of  OctOber ,  L9 74,  she served the wi th in

Notice of Decision (sE:<RgEerAXmei"*) Uy (gesbtfi1gd) mail upon Elmwood Tank

Cleaning Corp. (xeryrtersurcQafife$of) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed as fol lows: Elmwood Tank Cleaning Corp.
62 West Market Street
Buffalo, New York 14204

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  DeparEment  w i th in  the  Sta te  o f  New York .

Thar deponent further says that the said addressee is the (XcrDomxlaf i txc

xf l  pet i t ioner herein a.nd that the address set forth on said \4lraPper is the last

known address of the (XgBlgc*xf<a$rixlt><q6*hg) petitioner.

Sworn to before me th is

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY &8rmsffiE) MArL

AD-1 .30  ( r / 74 )



irn,rn oF NEw YoRK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ELMI/IOOD TANK CLEANING CORP.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Sa]-es & Use
Taxes  unde r  A r t i c l e  ( s )  28  &  29  o f  t he
Tax Law for the //*tV/period Sep. L,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CAre{XNUr@ MAIL

L967

Sta te  o f  New York
Coun ty  o f  A lbany

Martha Funaro,  being duly sworn,  deposes and says that

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Ta .xa t i on  and  F inance ,  ove r  18  yea rs  o f

age ,  and  tha t  on  the  25 th  day  o f  Oc tobe r  ,  1974 ,  she  se rved  the  w iEh in

Not ice of  Decis ion (or  Determinat ion)  by (cer t i f  ied)  mai l  upon l t roward Crondree,  Esq.

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w iEh in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

lvrapper addressed as rorlows : g;I?f"f"$13fi; I"eq"oa""i"r.
Ell icott Square Building
Buffalo, New York L42O3

and by deposit ing same encLosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t . o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r rmen t  w i t h i n  t he  S taEe  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha r  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he  l - as t

known  add ress  o f  t he  ( rep resen ta . t i ve  o f  t he )  pe t i t i one r .

Sworn

25th

t o

d a

before me th is

of October

AD-  1 .  30  (L /74)

,  1974.
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C T N O ,  P R € S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

SIATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9,  ROOM 2t4.A
STATE CAMPUS

ALBANY, N.Y,  12227

A R E A  C O D E  5 1 8

S T A T E  T A X  C O M M I S S I O N

H E A R I N G  U N I T

E D W A R D  R O O K

S E C R E I A R Y  T O
c o M M t s s l o N

A D D R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 - 2 6 5 5

M R .  L E T S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 8 9 6Utffl t Albany, New york

Oatshrr *Sr 1l?{
llenpoil fffitr Ct.rrnlaE eorp.
6l thft tlrrhst Stmr*,
tuf,filo, Slt, Sott 143OS

(batLmr

please take notice of rhe Dtiltf,lllfffrl0f
of the State Tax Cortunission enclosed herewith.

3::ii:"l3Ti ffftlefrff'tice that pursuant to
proceedins in courr to ."ri:* :1""ffi:r**a.:tl
sion must be eommenced within 4 htDa
from the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
Ttrese wil l  be referred to the proper pirty for
reply

Very t ru ly  yours,

E n c .
&. tldb;rt ldrnrr

HEARING OF'FICER

Pet i t i one r '  s  Represen ta t i ve
Law Bureau

AD- 1.  r_2 (8/7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ELMWOOD TANK CLEANING CORPORATION

for a Revision of a Determination or
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for the Period September L, L967
through August  31,  1970.

DETERMINATION

Applicant, Elmwood Tank Cleaning Corporation, applied for

a rev is ion of  a  determinat ion or  for  re fund of  sa les and use

taxes under Art icles 28 and 29 of the Tax Law for the period

September L, L967 through August 3L, L97O.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  State Of f ice Bui ld ing,  Buf fa lo ,  New York,  or l  October  L6,

L973,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer

was represented by Phil l ips, Bro\^m A groderick (ttoward Gondree, Esq.)

and the Sales Tax Bureau was represented by Saul Heckelman, Esg.,

( I ' r anc i s  x .  Boy lan ,  Esq . ,  o f  counse l ) .

ISSUE

were rags used by applicant, Elmwood Tank Cleaning corpora-

t ion, in i ts operations, i tems purchased. for resale?

FINDINGS OF FACT

1. The taxpayer, Elmwood Tank Cleaning Corporation, t imely

fi led New York State sales and use tax returns for the period

September l ,  L967 through August 31, L97O.

2.  A Not ice of  Determinat ion of  sa les and use taxes (and

penat t ies)  for  the per iod September L,  L967 through August  31,  L97O'
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was issued on ,July 23, L97L, agdinst, Elmwood Tank Cleaning Cor-

porat ion under  Not ice No.  9A,745,9O4.  The aforesaid t to t ice of

Determinat ion was based on appl icant 's  fa i lure to  pay use tax

when it  purchased rags from various manufacturers.

3. The taxpayer applied for a revision of the determination

of  the def ic ienc ies in  sa les tax.

4. Applicant, Elmwood Tank Cleaning CorporaLion, is in

the business of cleaning and repair ing industrial petroleum

storage tanks. It  brings its equipment to the site of the

customer 's  insta l la t ion and per forms a l l  necessary operat ions

at  that  locat ion.

5.  Appt icant ,uses rags in  the process of  c leaning and

repair ing the tanks. It  purchases the rags from various manu-

facturers and then bi l ls i ts customers for them on its invoices.

The rags are I is ted separate ly  on sa id invoices.  Appl icant

charges sales tax for the rags and remits said tax to the Sales

Tax Bureau.

6. I tre rags are left on the customers' premises at the

complet ion of  appl icant ts  work.  The customer has the opt ion

whether to reeycle or to dispose otherwise of the rags.

7. Applicant did not submit proof that i t  furnished the

rag manufacturers wi th  a resale cer t i f icate or  exempt ion cer t i f icate.

CONCLUSIONS OF LAW

A. That applicant, Elmwood Tank Cleaning Corporation,

Lransferred both t, i t le and possession of the rags in question

to i ts  customers upon del ivery to  the job s i tes.  TJCC 2-4OL(2)  -
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B. That the aforesaid rags were purchases for resale and

not  at  re ta i l  and are therefore not  subject  to  sa les tax.

Sect ions 1101 (b)  (4)  ( i )  and 1106 of  the Tax Law.

C. That the petit ion of Elmwood Tank Cleaning Corporation

is  susta ined and the Not ice of  Determinat ion of  sa les and use

taxes  i ssued  on  Ju l y  23 ,  L97L ,  i s  cance l l ed .

DATED: Albany, New York

Oc tobe r  25 ,  L974

STATE TAX COMMISSION

PRESlDENT

COMMISSIONER


