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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

GREAT LAKES DREDGE & DOCK COMPA}IY

for a Hearing to Review a Determination
of Sales and Use Taxes under Art icles 28
and 29 of the Tax Law for the Period
August  l ,  1965 through May 31,  1968.

: DETERMfNATION

Great Lakes Dredge and Dock Company applied pursuant to Tax Law

sect ion 1138 for  a  hear ing to  rev iew a determinat ion issued under

date of November B, 1968, for sales and use taxes due under Art icles

2A and 29 of the Tax Law for the period August l ,  1965 through

May 31,  1968.  A hear ing was duly  held on March 4,  L97O, November 3,

L97L,  and l4ay 9,  L9 '72,  before Nigel  G" Wr ight ,  Hear ing of f icer .

Ctrr istopher E. Heckman, Esq., of McHugh, Heckman, Smith & Leonard,

represented the applicant. Saul Hecke'lman, Esq., appearing by

Alexander  Weiss,  Esq. ,  represented the Sales Tax Bureau.  The

record of said hearing has been duly examined and considered.

ISSUES

TLre issues in  th is  case are whether  cer ta in  vessels  and cer ta in

supplies purchased for those and similar vessels, are exempt from

use tax when the vessels are used for dredging operations. The

exemptions are claimed by reason of (1) the interstate comrnerce

clause of the United States Constitut ion and, (2) Tax Law section

1115 (a)  (g)  prov id ing for  the exempt ion of  "commerc ia l  vessels

prJ-mar i ly  engaged in  in ters tate or  fore ign commerce. . .  " .  The

exemption is claimed with respect to three types of vessels, and

the supplies purchased for them, which are (a) dredges, dri l lboats

and cranes;  (b)  tugboats;  (c)  scows towed by the tugs,  and;  (d)

launches and o i l  barges used in  conjunct ion wi th  the other  vessels .
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FINDINGS OF FACT

1. Taxpayer is a corporation organized under the laws of

New Jersey,  wi th  i ts  execut ive of f ice in  Chicago,  I l l ino is ,  and

with other off ices in various cit ies in the United States includ-

ing New York City and Buffalo, New York. Ttre corporation is

authorized to do business in many states and in foreign countries.

It  carries on its dredging, marine and other construction opera-

t ions in various parts of the United States, including New York

State and also Canada, the Caribbeans and Latin America. In

New York State, the taxpayer maintains repair and storage yards

on the north shore of Staten Island, a dock at Tottenvil le on

the southend of Staten Island and off ices in Manhattan and in

Bu f fa lo .

2. The taxes as determined on November B, L968, amount to

$325 ,6LO.O7 ,  p lus  pena l t y  and  i n te res t  o f  $75 ,5LL .22  fo r  a  to ta l

o f  $401,L2L.29.  At  the hear ing,  the taxes due were redetermined

to amount  to  $288,134.28,  p lus penal ty  and in terest .  The taxes

due are at t r ibutable as fo l lows:

Dredges
Cranes
Dr i l lboats

T\rgs
Scows
Barges

Launches

Tax on Value
o f  Vesse ls

$  se  , 487  .BB
407 .42
224 .92

27  , 973 .08
66 ,749 .36

o

- 0 -
$153  , 842 .66

Tax on Rrrchases
of  Suppl ies for

Vesse ls

$  90 ,016 .90
886 .63

1 ,762 .99

L9 ,768 .56
16 ,164 .80

r , 515 .60

3  , 587  . 82
s l13 ,  703  . 30

Tax on
"@"@

$  411 .16
43 .98

3 .36

227 .86
27  4 .5L

3 .03

203 .97
$1 ,167 .87
-  579 .54

$148  , 9L5 .94
1 ,338 .03
I , 991 .27

47 ,969 .50
83 ,188 .67

1 ,518 .63

3  . 79L .79
$2ea,713 .83

-  579 .54
$  588 .33  $288 ,L34 .29

3 (a)  The vessels  in  issue here are the fo l lowing,  together  wi th

the jurisdict ions in which they were found to be taxable and the

tax found to be due on each:



Dredge Cleveland
Dredge #50

Crane #9
Crane #I1
Dri l lboat #3

fug Lynn

Scow #13
" #14
"  #15
"  #16
"  #L7
"  #70
"  #7L
"  #72
"  #73
"  #94
"  #95

$283.45
t23 .97
224 .92

$632 34

$  456 .00
440 .OO
408 .00
424 .OO

3-

Albanv Co. Er ie  Co. N .Y .C .

$  32 ,  069 .3  1
26  , 418 .57

27  , 973 .08

B ,  53  L .25
8 ,  53  L .25

590 .00
510 .00
500 .00

450 .00
4s0 .00

22  , 729  . 43
22  , 729  . 43

$1 ,  72B .  oo  $151 ,  482 .32

TOTAL

TOTAL

$  90 ,016 .90
886 .63

L ,762 .99

19 ,768 .56
16 ,  L64 .BO

I ,  5  15  . 60

3  , 587  . 82
$133 ,703 .30

$153  , 842 .66

3 (b) The tax due on the vessels was computed on the basis of

purchase price or on the basis of market va1ue, i f  appropriate,

under  sect ion 1111 (b)  ( f )  o f  the Tax Law,  of ,  on the basis  of  renta l

va lue,  i f  appropr ia te,  under  sect ion 1111 (b)  (2)  o f  the Tax Law.

 (a)  The purchase of  suppl ies here in  issue were used on the

many vessels of applicant which were in New York waters. fhese

inc luded approx imate ly  15 dredges,  6  cranes,  3  dr i l lboats ,  10 tugs,

39 scot^ ts ,  10 bargesr  ?r rd 11 launches.  (Many of  these vessels  were

not deemed to be themselves subject to use tax because of their use

in New York prior to the imposit ion of the New York State sales tax. )

The amount of tax found to be due on purchases of supplies

according to type of vessel and jurisdict ion in which the vessel

was  work ing  i s  as  fo l l ows :

Dredges
Cranes
Dr i l lboats

tugs
Scows
Barges

Launches

Albanv Co.

$37 ,939 "2L
273 .49

62 .64

1 ,911 .09
112 .33

0

206 .L4
$4O ,504  . 9O

Er ie Co.

$2 ,  L29  .43
309 .51

.13

L ,346 .76
7 ,  678  . 93

0 -

I , 361 .74
$6 ,  826 .50

N .Y .  C .

$49 ,94A .26
303 .63

l ,7oo .22

L6 ,510 .71
L4 ,373  . 54

1 ,515 .60

2,919 .e4
$86 ,  37 t . 9O
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4 (b) The amount of tax on purchases was taken directly from

the taxpayer's computer records showing accrued taxes which were

unpaid by reason of a claimed exemption, after such records had

been verif ied by a test check against purchase invoices which

also showed the account charged. Purchases charged to a part i-

cular contract or property account were al located among the

vessels  by agreement .

5.  ILre tax amount ing to  $1,167.86 found to be due on "pr ior

contracts"  is  tax due (under  sect ion f2 l7(b)  o f  the Tax Law) to

Erie County or New York City on purchases made on contracts entered

into prior to the imposition of the New York State sales tax and so

exempt from the state tax by section 1106 (a) of the ?ax Law. The

detai ls with respect to these are hereby found to be as stated in

Exhibit 20 in evidence, but are not here repeated since the amounts

are small and they raise no issues not raised by the determination

of taxes due on the purchase of supplies subsequent to the imposi-

t ion of  the s tate sa les tax.

6 (a)  f l re  taxpayer 's  bus iness consis ts  of  the deepening or

extension of navigable waterways and construction of dikes, levees

and similar harbor improvements in various states and possessions

of the United States as well as foreigrn countries. I ts customers

are most usually various governmental entit ies or large corpora-

t ions which themselves do an interstate business. T\rpical contracts

provide for both dredging and disposal of the waste material.  The

customer usually obtains lega1 permission for the dredging and

applicant obtains the permit for the disposal.

6  (b)  Tt re pet i t ioner 's  operat ing costs  (exc lus ive of  overhead)

on typical jobs would includ.e the costs of mobil ization of equip-

ment which could run from 3/tO of L% to 4% of the job. Miscellaneous
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costs  ( inc lud ing the costs  of  survey ing on land)  f rom 3% Lo 5%

of the job.  The costs  of  dredging ( inc lud ing "c lean-up"  dredging)

would be about 9T% to 96% of the total costs. Of the total costs

about  40% would be for  tugs,  about  25% for  dredges,  257"  for  scows

and 4% for launches. The dredges and launches (with costs approx-

imating 29%) were used primari ly in actual dredging while the tugs

and scolts (with costs approximating 65%) were used primari ly in

the d isposal  o f  the waste mater ia l .

7 .  I t  was typ ica l  that  appl icant 's  equipment  was operated

at job sites in more than one state and that they move across

state l ines for  the purpose of  assembl ing at  a  job s iLe and for

d ispersal  a f ter  the job was over .  A l l  to ld ,  the 17 p ieces of

equipment assessed, worked in L4 states and one foreign country

and crossed state boundry l ines L79 t imes during the taxable

per iods.  The addi t ional  vessels  for  which the purchase of

suppl ies were assessed,  but  which were not  themselves subject

to  tax were subject  to  s imi lar  movement  across s tate l ines when

assembl ing for  a  job or  d ispers ing af ter  i t  was completed.  Tkrese

t r i ps  a re  necessa r i l y  by  sea  and  a l l  o f  app l i can t ' s  vesse ls  a re

capable of  making sea voyages.  fhese vessels  are l icensed by

the U.S.  Coast  Guard to  engage in  the coast ing t rade.

B.  Ihe taxpayer 's  work in  New York was per formed at  job

s i tes at  three d i f ferent  locat ions:  A lbany County,  Er ie  County,

and the New York City area. A job site is typical ly a small area

usually of no more than a few hundred square feet.

B (a) At Albany, material was dredged from the river bed and

pumped ashore through a f loating pipeline for the purpose of form-

ing an embankment under a proposed interstate highway. TLre r iver

was widened in  th is  process.

B(b) In Erie County, the work was primari ly the deepening of

channels  near  p iers  and in  the bay.  lhe d isposal  o f  waste mater ia l

was at  a  d isposal  area in  New York waters.
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B(c) In New York City, the work was primari ly the deepening

of channels near piers and in the bay. Material taken from the

bay would be transported to disposal areas which are l icensed. by

the U.S.  Army Corps of  H:g ineers.  Most  o f  the t ime a d isposal

area was used which was between three and twelve miles from

shore.  Occasional ly  a  d isposal  area was used in  Long Is land

Sound in Connecticut waters.

9. Al l  equipment either subject to tax or for which taxable

purchases were made performed their tasks only on rivers or harbors

which are part of the navigable waters of the United States.

I0 .  When engaged in  operat ions at  a  job s i te ,  the appl icant 's

equipment performs the fol lowing operations: (a) TLre dredge,

dri l lboat and crane are basicatly mechanical equipment mounted

on barges. The dredge removes earth and other material from the

bed of  the harbor  by i ts  "c lamshel l "  or  "bucket" ,  br ings i t  to

the sur face,  dnd deposi ts  i t  in  a  scow.  Over  long d is tances,  a

dredge is not self-propelled and must be towed by a tug. Applicant

maintains three crews for each dredge. Each erew works an eight-

hour shift  and is replaced by the next creht coming from shore in

a launch. The drit lboat is used to dri l l  into rock or other hard

sur faces under  water .  TLre cranes are l i f t ing devices.  ( f  )  f t re

tugs are either sea tugs which tow scows to a dumping ground or

small tugs used usually as tender tugs to tow seows between the

dredges and the point where the sea tugs pick them up. Applicant

maintains four separate crews for each tug. T\ 'uo crews are on the

tug at al l  t imes and they alternate six-hour shifts. Each crew

is on board for a week at a t ime and a launch is used to change

crews weekly .  (c)  a  dumpscow is  a smal l  barge wi th  severa l  t rap

doors in  i ts  hu l l .  I t  receives mater ia l  f rom the dredge,  carr ies

it to a disposal area and dumps it .  On long sea voyages it  may
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be used to t ranspor t  miscel laneous equipment .  I t  is  propel led by

a tug. (a) Launches are small tugs used to transport men and

supplies between the shore and the other vessels and to tow empty

barges.  Oi1 barges carry  fue l  o i l  f rom shore to  the dredges and

tugs .

11. The movement of the dredges while working at the job

s i te  is  very l imi ted.  I ts  work is  per formed whi le  i t  is  f ixed

in one spot by "spuds" which extend to the bed of the harbor.

When the dredging is completed at one spot, the dredge can move

i tse l f  to  i ts  next  locat ion by Lhe process known as "wa1king" .

Tt r is  involves us ing the "bucket"  or  "c ]amshel l "  to  grasp the

bed of the harbor and pulI the barge along using ,the spuds for

their lever action. TLre cranes and. dri l lboats presumably have

the same means of locomotion. It  is found, however, that neither

the dredg€s,  dr i l lboats  or  cranes moved across s tate l ines whi le

engaged in their usual work tasks and this is true for tasks per-

formed at Albany and Erie Counties and the New York City area.

12 (a) $re movement of the tugs while on the job site is

determined largely by the location of the job, the mooring points

and the disposal area. In Albany and Erie Counties, this did not

involve the cross ing of  s tate l ines.

12 (b) The movements of tugs in New York Harbor were frequently

across state boundaries because of the configuration of the harbor

and of the state boundary. Wpica1 movements were as fol lows:

A tug would tow a loaded scovr from a dredge working in the vicinity

of Governors Island in New York waters to a mooring point at

Craven Point, New Jersey, near Jersey city and in New Jersey

waters. From there, a sea tug would tow the scow, and generally

two other scows, d.own the bay through New Jersey waters until at

a point off Constable Hook, New Jersey, close to Bayonne, New Jersey,
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i t  would necessar i ly  pass in to New York waters near  St .  George,

Staten Island, and enter the Narrows between Staten Island and

Brook1yn, New York. From ttre Narrows, it would proceed through

the lower bay by way of the "Swash Clrannel" necessari ly passing

into New Jersey watersr pdss close to Sandy l lcok, New Jersey,

and proceed about seven miles further in a southeastern direction

to the d isposal  area,  which is  about  f ive mi les west  o f  Highlands,

NewJersey,  and ten mi les south of  Rockaway Beach,  New York.

Each tr ip, one way, would take f ive to f ive and one-f i f th hours.

When the weather at sea was bad, the tug would tow the scows

from the mooring point through HelI Gate to Iong Island Sound

where at points off of Eatons Neck, long Island, there were

disposal  areas.  This  necessar i ly  involved navigat ing and man-

euvering in the waters of the State of Connecticut. Other

movements of the tugs were: to tow loaded scows from a location

near the west side of Manhattan, southward traveling under

navigation rules which require i t  to keep to the right, close

to the New Jersey shore and in New Jersey waters, and t,o tow

scows from the north side of Staten Island southerly to Tottenvil le

at the southern end of Staten Island through the KiI l  Van KuIl and

the Arthur Kil1 which separates Staten Island from New 'Jersey

necessitat ing travel close to the New Jersey shore in New Jersey

wa te rs .

12 (c) From computations of vessel activity submitted by applicant,

i t  is  found that  some tugts ,  e .g. ,  Dark,  Feely  and Lynn,  in  order  to

get  to  the d isposal  areas,  crossed state boundar ies on a lmost  a l l

the days on which they worked in New York during each year of the

audit period. Ttre tugs, Trout and Weston, had varied activit ies.

The Trout's ratio of days on which it  crossed state bound.aries was

L5% Ln 1965,  40% Ln L966 and 50% in L967.  The Weston 's  rat io  of
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days on which i t  c rossed state boundar ies $ras 30% Ln L965,  98%

in 1966 and 45% Ln L967. Itrowever, the evidence is not suff iciently

clear to show the extent of the use of each tug while operating

so1e1y in New York waters and between points solely in New York

wa te rs .

13. The movement of the scows was closely related to the

movement of the Lugs by which they would be towed. In Albany

County and Erie County, they did not move across state l ines

while performing their tasks. In New York Harbor, the dumpscows

crossed state bound.aries on almost aIl  of the days during which

they were working in New York.

14(a) ttre movement of the launches and oi l  barges in Albany

and Er ie  Count ies d id not  involve the cross ing of  s tate boundar ies.

14 (b) The movement of the launches and of oi l  barges in New York

Harbor was determined by the location of the job site, the faci l i-

t ies on shore and the other vessels. In New York Harbor, the

applicant did dredging work at many locations in New York waters

including the fol lowing: Piers 7, 74 and 76 an the New York side

of the Hudson River, Pier 15 in the East River, Pier L2 in

Brooklyn,  Lawrence Point  near  Astor ia ,  Queens,  and the U.S.  Coast

Guard piers on Governors Island. Very often a single contract

would. require work on both sides of the l{udson River in waters

of both New York and New i lersey. TLre shore faci l i t ies of applicant

included its off ices and yard located on the north shore of Staten

Is land.  In  addi t ion,  appl icant  owned a dock at  Tot tenv i l le  on

the southend of Staten Island where it  could t ie up scovrts.

Appl icant  received del ivery of  gasol ine,  coal  and water  at  any

of several docks in New Jersey. Ttre crews report to work at any

of several points on shore which were picked for their parking

faci l i t ies and from which the crew would be carried to their

vessels on a launch. Applicant would have one mooring point for
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each contract. During this audit period, mooring points were

loeated at Craven Point, New 'Jersey, and at the Raritan River

between Perth Amboy and South Amboy, New Jersey. T'hese were

used on contracts for dredging done in New York waters.

l4(c) tfre launches in New York Harbor each moved across state

l ines on less than 50% of the days they did some work in New York.

There is no evidence as to the movement of the oi l  barges.

15.  No other  jur isd ic t ion has assessed a sa les or  use tax

on the equipment or supplies here in issue.

16. Tkre fai lure to pay tax on the use of the equipment here

in issue was based on the advice of  counsel .

CONCLUSIONS OF LAW

A. None of the vessels, or the supplies purchased for the

vessels can be found to be exempt under the interstate commerce

clause of the United States Constitut ion. Certainly, the Commis-

sion must reject the major contention of the taxpayer that the

vessels and supplies should be exempt because they are used in

navigable waters and under the regulatory authority of the

Federal Government. Similar1y, the Commission must reject the

contention that said vessels are exempt simply because they are

used in other states and must come into New York waters by long

sea voyages which cross state l ines. The dredges, cranes and

dri l lboats and the supplies purchased for them are subject to

tax. Dredging operations themselves are closely analogous to

construction operations on land and must be considered to be not

an interstate, but a local activity. (See HoIIand Furn-ace Co. v.

Dep t .  o f  T reasu rv  133  F2d  2L2  a t  2L5 - I6 ,  ce r t ,  den .  32O U .S .  747 ;

James  v .  D ravo  Con t rac t i nq  Corp .3O2  U .S .  134  a t  153 ,  on  remand

LIA E2d 242.)  Pr ior  jud ic ia l  author i ty  suppor ts  the appl icat ion
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of a use tax to dredging equipment. (See In the Matter of Atlantic

Gu I f  &  Pac i f i c  Co .  v .  Gerosa  16  N .Y .  2d '  1 ;  App .  D ism.  382  U .S .  368

(1966) . )  TL re  use  o f  t he  o the r  vesse ls  i n  t h i s  case  was  anc i l l a r y

to the use of the dredges in dredging operations.

Furthermore, even if  the dredges and also the other vessels,

are construed to be operating in interstate conrmerce, such vessels

would be subject to a use tax i f  only there was a "taxable moment"

when they were not, in fact, being operated in interstate commerce.

(See Ln t]re l4atLes pf AlJ-antic Gq$ & Pacif ic Co. v. Gerosa 16 N.Y.

2d,  I  a t  quot ing f rom Southern Paci f ic  Co.  v .  Gal lagher ,  306 U.S.

167 at  L77;  see a lso Niagra Junct ion Rai lway Co.  v .  Greagh,  2 A D

2d  2OO,  a f f  ' d  3  N  Y  2d  831 . )

In this case the descript ion of the vessels activity in New York

State have not been detai led enough to negate the existence of such

a " taxable moment"  wi th  respect  to  each vessel .  In  v iew especia l ly

of  appl icant 's  yard and dock fac i l i t ies in  New York,  i t  can be

presumed and is l ikely that such a'taxable moment" did exist with

respect  to  each vessel .  At  any rate,  the appl icant  has not  carr ied

the burden of proof with respect to this element of the case.

B.  The statutory  exempt ion of  sect ion 1115 (a)  (e)  cannot  be

construed to  apply  to  the vessels  and suppl ies in  issue in  th is

case. Dredging and the operations ancil lary thereto are most

appropriately characterized as part of local and not interstate

conrmerce- Furthermore, there is a lack of proof with respect to

individual vessels to show the exact proport ion of use of each of

such vessels in locaI commerce in New York, local commerce in

other states and in interstate commerce. The evidence submitted

in terms of days of use is not refined enough to permit an evalua-

t ion of  the use of  each vessel .

C. TLre fai lure to pay tax in this case was exeusable for the

purposes of  the penal ty  prov is ions of  sect ion f145 (a)  o f  the Tax Law.
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DETERMINATION

The determination under review and as already redetermined

under paragraph 2 above is further modif ied to exclude therefrom

any penalty or interest to the extent either penalty or interest

exceeds in terest  a t  the rate of  6% a year  and,  as so modi f ied,

said determination is found to be correct and is due together

with sueh further interest from the date thereof as shall  be

computed under section 1145 (a) of the Tax Law.

DATED: Albany, New York
M a r c h  7 ,  1 9 7 4

STATE TAX COMMISSION

COMMISSIONER

COMMISSION

COMMISSIONER


