
STATE OP NEW YORK
STATE TAX CO}I}IISSION

In the Matter of the Petltion
!

of

ISLAND GARDM{, INC. and of :

ARNOLD CARLSON 
:

For a Redetermination of a l)eficl.ency or
a Refund of Sales & Use :
Taxes under Article(s) ZA & 29 of the
Tax taw foi the tyfa{g/period June 1; Lg66

throucrh Mav 3l - 1g7O

AFFIDAVIT OF }IAIIING
OF IIOTICE OF DECISTON
BY (CERTTFTED) l{Art

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an ernployee of the Departrnent of Taxation and Financer over 18 years of

agel and that on the lOthday of 'January , L9'74, she served the withln

Notice of l)'ecision (or Determinatton) by (certlfied) mall r.rpon fsl-and Garden, Inc.

(representative of) the petitioner in the within

proceedingl by encloelng a true copy thereof in a securely sealed postpald

rrrapper addressed as follows: Island Garden, Inc.
500 Hempstead Turnpike
West Hempstead, New York 11552

and by deposltlng same errcIosed in a postpald properly addressed wrapper Ln a

(post office or offlcial deposltory) under the exclugive care and custody of

the Unlted States Poet Office Department withln the State of iler York.

Ttrat deponent further says that the sald addressee ie the (representatl.ve

of) petltloner hereln and that the address set forth on said rraPPer is the lact

known address of the (repreeentatlve of the) petitloner.

Sworn to before

day of

rne thls

0rh Jan ,r



STATE OF NEW YORK
STATE TAX CO}IXISSION

In the l,htter of the Petition

of

ISLAND GARDEN, INC. and of 
:

ARNOLD CARLSON :
For a Redetennination of a l),eflciency or
a Refund of Sales & Use 3
Taxes under Article(s) 28 & 29 of the
Tax Law foi the We/ky Period June b L966

through May 31, I97O

AFFIDAVIT OF }IAILING
OF NOTICE OF DECISTOII
BY (CERTTFTED) l,lalt

State of N*r York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Pinancer over 18 years of

agel and that on the 10th63y 6f January , L974, she served the withln

Iotice of Ilecision (or Determinatton) by (eertlfied) mal.l upon Arnold Carlson

(representatl.ve of) the petitioner in the wlthitt

proceedLngl by encloeing a true copy thereof in a securely sealed postpald

wrdpper addressed as follows: Mr. Arnold Carlson

;(s i:#:1":3'*31;"iil!'
West Hempstead, New York LL552

and by depoeltlng sme enclosed in a postpald properly addressed nrapper ln a

(post offiee or official deposltory) under the exclusive care and custody of

the tlnlted States Post Offlce Dep,artnent withln the State of iletr York.

Ttrat deponent further says that the said addressee ie the (representatl.ve

of) petttl.oner hereln and that the addrees set forth on said ltraPPer is the laat

known address of the (repreeentatlve of the) petl'tl'oner.

Sworn to before thlsne

1Jday of arY t



STATE OF NEtll YORK
STATE TAX COM}IISSION

In the Matter of the Petitlon

of

ISLAITD GARDEN, INC. and of
ARNOLD CARLSON

For a Redetermination of a Deflclency or
a Refund of Sales & Use

AFFIDAVIT OF I,IAILING
OF }IOTICE OF DECISTON
BY (CERTTTTED) }lalt

Taxes under Article(s) 28 & 29 of the
Tax Law foi the (/raa/($ Period June lr, L966

through MaY 31, L97O

State of Nar york
County of .{lbany

Martha Funaro e belng duly swornl deposes and says that

she is an employee of the Departrnent of Taxation and Financer over 18 years of

agel and that on the 10th day of January r L9'74, she served the wlthin

Notice of llecision (or Deterninatton) by (certified) mall upon Howard B- Hornstein,
Esq .

(representatlve of) the petitLoner in the withitt

proceeding, by eneloelng a true copy thereof Ln a securely sealed postpald

wrdpper addressed as follow"' 
fril?:* 3 #H:i5il,*3i3:
150 BroadwaY
New York, New York 10038

and by depostting sane errcIosed in a postpaid properly addressed wrapper ln a

(post office or offlcial deposltory) under the exclugive care and cuetody of

the tlnlted States Post OFflce l),epartnent withln the State of l{en York.

firat deponent further says that the sald addressee ie the (representatl.ve

of) petltioner hereln and that the address set forth on said hEaPPer is the last

known address of the (repreeentatfve of the) petitl.oner.

Sworn to before ne this



DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, Rootvl2l4A

stATE CAilPUS
AL8 rW. N. Y. t22t6

A R E A  C O O E  5 I 8

4 5 7 - 2 6 5 5 , 6 , 7

&trllr Albany, New york

t tAt f  TAX COr. t rst lo. r

, r t l tnc ut tT

EO;ARD ROOK

SECRETAIY 'O

covvrSsrofl

AOOtaSt YOrJt iEPLY TO

S_TAT F TAX Coj,r\4t SstoN
Mar io A.  Procaeeino,
}(Qf0llgiKF()GX[il)OdX -- pR E s I DENI

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

ifrtsrry l$r 19?{
trc frmfd Crrl.m
El* Irl*n|l {rsilffir h6;
ISS rQtrtc#l etrnnihr
frlt fryrtrd, lrr lb*fr lllitt
n lf l|r, crrlrmr
please take notice of the D*!rutrntll0il
of the State Tax Commission encl_osed herewith.

Please take fur ther  not ice that pursuant to

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for
rep l y .

Very truly yours,

Section (s ) ltrtlf * l,:l{t
proceeding in court to
sion must be commenced
from the date of this

Enc .

cc :  Pe t i t i one r '
Law Bureau

of the Tax Law, any
review an adverse deci-
within .[ hnt[r

no t i ce .

T,Vifu'tf,oiJ-
figcl C. EigDt
HEARING OFFTCER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter the Application

ISLAND GARDEN, INC. and of
ARNOLD CARLSON

for a Hearing to Review a Determination
or a Denial of Refund of Sales and Use
Taxes under  Ar t ic les 28 and 29 of  the
Tax Law for the Period June L, 1966
through May 31,  1970.

The issue in this case is whether the

circus performances are subject to the tax

1105 ( f )  (1)  o f  the Tax Law on "any admiss ion

DETERMINATION

ad.missions charge to

imposed under section

charge . .  . t o . .  . any  p lace

o f

o f

Is land Garden,  Inc. ,  f i led an appl icat ion under  sect ion 1138

of the Tax Law for a hearing to review a determination, dated

September B,  1970,  of  sa les and use taxes due under  Ar t ic les 28

and 29 of  the Tax Law in  the amount  of  $27,L48.55,  p lus penal ty

and  i n te res t  o f  $6 ,227 .10 ,  f o r  a  t o ta l  o f  933 ,375 .65  f o r  Lhe

period i lune L, 1966, through May 31, L97O. Itre amount thereof

has  been  reduced  to  $ I5 ,27O.O9 ,  p lus  pena l t y  and  i n te res t .

In l ieu of a hearing, the applicants have submitted ttre

case to the Commission on the f i le of the Sales Tax Bureau. lSre

appl icant  is  represented by Howard B.  Hornste in,  Esq. ,  o f  Mi l ler  c

Hornstein, New York City. The record of said hearing has been

dulv examined and considered.

ISSUE

o f
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amusement . . .except  charges for  admiss ion to . . .dramat ic  or  musica l

ar ts  per formances. . . "  in  v iew of  the def in i t ion of  "dramat ic  or

musica l  ar ts  per formances"  as found in  sect ion 1101 (d)  (5)  and the

re fe rence  to  " ca rn i va l s ,  rodeos  o r  c i r cuses . . - "  i n  sec t i on

1116  (d )  ( 2 )  ( e ) .

FINDINGS OF FACT

1.  Is land Garden,  Inc.  is  a  corporat ion wi th  75% of  i ts

stock owned by Arnold Carlson, who is also i ts president and

25% of the stock owned by Joseph Belamente, an attornelr who is

a lso i ts  secretarv.

2. The assessment as revised found taxable receipts from

c i r cus  admiss ions  o f  $42O,704 .53 ,  rece ip t s  f rom c losed  c i r cu i t

TV of  out -of -s tate spor ts  events of  $3,254.46 and taxable purchases

o f  asse t s  o f  $54 ,658 .35 .  A  t ax  l i ab i l i t y  o f  $L5 ,423 -79  was

computed thereon and a credit given tor $153.70 of taxes paid

w i th  re tu rns  fo r  a  ne t  f i gu re  o f  $15 ,270 -09 .

3.  The appl icant 's  newspaper  adver t isements refer  to  the

performances here in issue as a "circus" and show a drawing of

a  c lown 's  face .

CONCLUSIONS OF LAW

The exception to the admissions tax for "charges for admission

to.  - .dramat ic  or  musica l  ar ts  per formances"  must  be construed so as

not  to  apply  to  c i rcuses,  The leg is la ture has prov ided expl ic i t ly

in  sect ion 1116(d)  (2)  that  admiss ion charges to  "carn iva ls ,  rodeos

or circuses in which any professional performer or operator
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par t ic ipates for  compensat ion"  shaI l  not  be exempt  f rom tax

sole ly  because they inure to  the benef i t  o f  cer ta in  tax exempt

organizat ions.  The c lear  impl icat ion f rom th is  language is  that

the leg is la ture in tended c i rcus per formances to  be taxable even

when per formed on behal f  o f  exempt  org,anizat ions and i t  would

fol low that they should be taxable when performed for purely

commerc ia l  purposes.  Therefore,  the def in i t ion of  "dramat ic  or

mus ica l  a r t s  admiss ion  cha rge"  found  i n  sec t i on  1101  (d )  (5 )  mus t

be construed to  inc lude onlv  the cu l tura l  events there in s tated

and not  to  inc lude a c i rcus.  Anv other  construct ion would render

the  s ta tu te  a t  l eas t  redundan t  and  m is lead ing  i f  no t  con t rad i c to ry .

The penal ty  is  proper  as no reason has been g iven for  a

wa ive r  t he reo f .

The determinat ion under  rev iew is  correct  and is  due together

wi th  such addi t ional  in terest  as may be computed to  the Tax Law.

DATED: Albany, New York
January  I0 ,  1974

STATE TAX COMMISSION

COMMISSIONER

ISSTONER

COMMISSIONER


