
STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on
:

o f

MILTON MILtr ER, Off icer of SCIIEStrCK'S
RESORT OPERATTNG CORP. 

,
For a Redeterminat ion of a Def ic iency or
a Refund of Sales & Use :
Taxes under Art ic l-e (s) 28 & 29 of the
Tax Law for the Fll/W Period June 1,: 1966

throuoh Auoust 31, 1966.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Martha Funaro , being duJ-y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Financer over 18 years of

age, and rhar on the l2th day of Septenrber , Lg 74, she served the within

Notice of Decision (or Determination) by (reoeaf*ed| mail upon ltilton Miller

(Xlrleegxtrafiixq>of) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

hrrapper addressed as fo l lows: Mr. Milton Mil ler
e/o Carl J. Si lverstein, Esq-
25O BroadwaY, Box 552
Monticel lo, New York L27OL

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

rhe United States Post Off ice Department withln the State of New York.

That deponent further says thar the said addressee is the (representat ive

o f )  pe t i t ioner  here |n  and Ehat  the  address  ser  fo r th  on  sa id  wraPPer  i s  the  las t

known address of Ehe (representat ive of the) pet i t ioner.

Sworn

t2|th

be fo re

t

t o

d a y

me th is

Septeniber , tg7 4.

AD-1 .30  (L /74 )



STATE OF NEW YORK
STA.iE TAX.COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MILTON MILLER, Officer of
SCHEilICK'S RESORT OPERATING CORP.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales & Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the /{E* /yPeriod June L,
throuqh Auqust 31, 1966.

St,ate of New York
County of Albany

AFFIDAVIT OF }4AILING
OF NOTICE OF DECISION
BY (CNNTIFIED) MAIL

1956

Martha Funaro ,  being duly sworn, deposes and says that

she i-s an employee of the Depa.rtmenE of Taxat ion and Financer over 18 years of

age, and that on the 12th day of Septernber ,  L974, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon CarI J.  Si lverstein

Esq. (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy Ehereof in a securely sealed postpaid

r^Trapper  addressed as  fo lLows:  Car I  J .  S i l vers te in ,  Esq.
250 BroadwaY, Box 552
Monticello, New York l27OL

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (representat ive of the) pet i l ioner.

to beforeSworn

12rh

me this

September , 1974.

( L /  7  4 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

BUILDtNG 9 ,  ROOM 2 t+A
STATE CAMPUS

ALBANY, N,Y.  12227

A R E A  C O O E  5 I 8

htffrl Albany, New York

S T A T E  T A X  C O M M I S S I O N

.  .  H E A R I N q  U N I T

- '  . '  " . '  i .
E O W A R O  R O O K

S E C R E T A R Y  T O
c o M M t s s t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  v l R I G H T  4 5 7 - 2 6 5 5

M R .  L E I S N E R  4 s 7 - 2 6 5 7

M R .  c o B U R N  4 5 7 - 2 8 9 6

fqltSrr ltr l9?*

fr. lnltm ru,ltrrr
g/o &rl "S. fll,+urt$.nr ttl,
ft0 fror*r+rf lon 3tl
hrtlcrflpr h lb* 1t?01
Hm fr. fs'tlrr
please take notice of the Dffifilmf
of the State Tax Commission enclosed herewith.

3: : i i :" I 3T' rf $6'3"frt8' i " " j? ".'n:T:X.*, 1o..,"
proceedinq in court to review an adverse deci-
sion must be commenced within 4 lhntbl
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al_lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
ftrese wil l  be referred to the r: per party for
rep1y .

Enc .

ec :  Pe t i t i one r ' s
Law Bureau

EARING OFFTCER

Representat ive

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSTON

DETERMINATION

for  Revis ion of
Refund of  Sa1es
Art ic les 28 and
the Period June
Augus t  31 ,  L966 .

In the Matter of the Application

o f

MILTON
SCHENCK'S

MILLER,  Of f i cer  o f
RESORT OPERATING CORP.

a Determination or for
and Use Taxes under
29 of the Tax Law for
1, L966 through

Appl icant ,  Mi l ton Mi I ler ,  has f i led an appl icat ion for  rev is ion

of a determination or for refund of sales and use taxes under Art icles

2A and 29 of the Tax Law for the period June L, 1966 through August 31,

L966 .  (F i l e  No .  90601935A) .  A  fo rma l  t rea r ing  was  he ld  be fo re  Lawrence  A .

Newman, Hearing Off icer, at the off ices of the State Tax Commission,

B0 Centre Street ,  New York,  New York,  oh November 16,  L97I ,  d t  1 :00 P.M"

Applicant appeared by Carl J. Si lverstein, Esq. Itre Sales Tax Bureau

appeared by Edward H.  Best ,  Esq. ,  (Solomon Sies,  Esq.  ,  o f  Counsel ) .

ISSUE

fs  appl icant ,  Mi l ton Mi1 ler ,  personal ly  l iab le,  ds an of f icer  o f

Schenck's Resort Operating Corp., during the period June 1, L966

througtr August 31, 1966, fot sales taxes due from the aforesaid corpo-

rat ion?

FINDINGS OF FACT

t. Schenck's Resorit  Operating Corp. fai led to pay over to the

Sales Tax Bureau sales taxes obtained from operations of Schenck's

Paramount Hotel for the period from.Tune L, L966 through August 31,

1966 ,  i n  t he  sum o f  $7 ,887 .60 .

2.  On September 18,  L969,  the Sales Tax Bureau issued a Not ice

and Demand for Payment of Sa1es and Use Taxes Due against applicant,

Milton Mil ler, equal to the amount of New York State sales tax due



- .
f

2 -

from Schenck's Resort Operating Corp. for the period June 1, 1966

through August 31, 1966, upon the grounds that he was a person

required to col lect, truthful ly account for, and pay over said taxes

and that  he fa i led to  do so.

3.  Appl icant ,  Mi l ton Mi l ler ,  became v ice pres ident  o f  Schenck 's

Resort Operating Corp- in early Apri l ,  L966. He was appointed to that

posit ion by I{r. Bracconeri and Mr. Rotel lo, who were ohrners of the

Schenck's Hotel, so that he could sign checks. He owned no stock

in the corporation.

4.  Mr.  Bracconer i  and Mr.  Rote l lo  went  to  ja i l  soon thereaf ter

and the i r  wives d i rected the act iv i t ies of  Schenck 's  Hote l .

5. For the period in question, June L, L966 through August 3I,

L966,  appl icant ,  Mi l ton Mi l ler ,  s igned checks for  Schenck 's  Hote l .

Applicant did not order food or l iquor for Lhe hotel. He never had

the authority to determine whether a check strould or should not be

paid or whether a bi l l  was excessive. He did not have the authority

to pay any bi l ls by cash, nor did he ever prepare the bank statements

or make the deposits. Applicant had nothing to do with the bookkeeping.

Applicant had no f inancial authority or responsibi l i ty other than put

h is  s ignature on checks.

6.  Mrs.  Bracconer i  and Mrs.  Rote l lo  handled a l l  f inancia l  mat ters ,

not only in the hotel, but with local merchants and the local bank.

CONCLUSIONS OF LAW

A. l lhat  appl icant ,  Mi l ton Mi l ler ,  as v ice pres ident  o f  Schenck 's

Resort Operating Corp. r was not a person required to col lect, truthful ly

account for, and pay over New York State sales tax due from said corpo-

ration for the period 'June 1, 1966 through August 31, 1966, in accordance

with the meaning and intent of section 1131 of the Tax Law since he acted

only in a subordinate capacity, had no voice in the f inancial matters

of the hotel and had no authority to determine which creditors or taxes

should be paid.



3 -

B.  That  s ince appl icant ,  Mi l ton Mi l ler ,  was not  a  person

required to col lect, truttrful ly account for, and pay over New York

State sa les tax due f rom Schenck 's  Resor t  Operat ing Corp. ,  for  the

period June 1, L966 through August 31, 1966, therefore, a Notice and

Demand for Payment Due, equal to the amount withheld by the corpo-

ration was improperly assessed against him in accordance with the

meaning and intent of section l I33 of the Tax Law.

C. That the application of Milton Mil ler is granted and the

Notice and Demand for Payment of Sales and Use Taxes Due issued

September 18,  1969,  against  h im is  cancel led.

DATED: Albany, New York

September 12, L974

STAIE TAX COMMISSTON

\

Ul^"ifi. )6-*
COMMISSIONER


