
STATE OP NEtll YORK
STATE TAX COII}IISSrc}I

In the l,fatter of the Petition

of

WESTERN NEW YORK IIOSPITAL TELEVISION,
INC.  :

For a Redetermination of a Deficlency or
a Refund of Sales & Use :
Taxes under Arttcle(s) ze & 29 of the
Tax Law fo;r theA/f4ly'(q) Periods August. l, 1965

th rouoh Aucrus t  31 .  I97O -

AFFIDAVIT OF MAITING
OF IIOTICE OF DECISION
BY (CERTTFTED) l.lart

State of Nar york
Gounty of .{lbany

Martha Funaro , being duLy sworn, deposes and says that

she is an employee of the Departnent of Taxation and Fl.nancer over 18 years of

agee and that on the 6th day of February t L9 74, she served the within

Notice of llecision (or Deternrination) by, (certified) malJ- upon Western New York

Hospital Television, In{representatlve of) the petitloner in the wlthin

proceedlng, by encloeLng a true copy thereof in a seeurely sealed postpaid

ltrapper addressed as follows3 Western New York Hospital

,I3'FHi?l; Iti;",
Buffalo, New York L42O2

and by deposttlng same errcIosed in a postpald properly addressed mrapper ln a

(post office or official depository) under the exclusive care and cuatody of

the tlnited States Post Offlce Department withln the State of llen York.

firat tleponent firrther says that the salil addressee is the (representative

of) petltloner herein and that the address set forth on said htraPPer is the laet

known address of the (repreeentatlve of the) petltloner.

Sworn to before ne this



STATX OF NEW YORK
STATE TAX COM}IISSION

In the l'fatter of the Petition

of
WESTERN NEW YORK HOSPITAL TELEVISION,

INC.
:

For a Redetermination of a l),eficiency or
a Refund of Sales & Use :
Taxes under Article(s) ZA & 29 of the
Tax Law foi the kT,ag@Vperiods :
A r rg ' r r s t  1 -  1q65  th roug rh  Augrus t  31 .  L97O.

AFFIDAVIT OF UAITINC
OF IIOTICE OT DECISIO}I
BY (CERTTFTED) t{art

State of l{ghr york
County of Albany

Martha Funaro I being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Financer over 18 years of

agel and that on the 6th day of February , L974 1 she served the wlthin

NotLce of l),ecision (or Detennination) by (certlfied) mall upon MiIIer, Farmelo

Itro11 (representatlve of) the petitloner in the wlthin

proceeding, by encloelng a true copy thereof in a seeurely sealed postpaid

wraPper addressetl as follows: Mil1er, Farmelo & I(noll
1500 LibertY Bank Building
Buffalo, New York L42O2

and by depositing sane enclosed in a postpald properly addressed wrapper ln a

(post office or official depository) under the exclusive care and custody of

the tlnlted States Poet Offlce Department withln the State of lfew York.

Ttrat deponent firrther says that the salil addressee ie the (representatLve

of) petttl.oner herel.n and that the address set forth on said wraPPer is the lact

known address of the (repreaentatl've of the) petltl'oner.

Sworn to before me thls



STATE OF NEW YORK

STATE TAX COi futSsloN
Mario A.  Procaccino
XOeil{liiXK>Gi(X)gXS il- pREs roEilr
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r ,
Law Bureau

OF TAXATION AND FINANCE
BUILDING 9, ROOT{ 2I4A

STATE C,ATPUS
ALBAlrlY, N. Y. 12226

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

HEARING OFFTCER

Representat ive

t7al l  tAr  9ol , |y ts3tox _

XEAF l t c  ux t t

EOIARO ROOK

SECRETAIY TO
coMra rg3 rolr

ADDIISS YOUi iEPLY TO

Dated: Albany, New York
trbrurrtr 61 19?t

il.;t.|n ilr| forfr &rpltrl'|!r1rvlrion, hs,
tlO *?mhtln ltnrt
lqffrls. rnr bdE l*3st

€aotllnr
Please take notice of the *!ffillftil
of the State Tax Commission enclosed herewith.

Please take -f*u^qthea lgtice that pursuant to
Section(s) l t t0 f l td$ of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within d ftElihf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
h,ereto may be addressed to the undersigned.
TLrese wil l  be referred to the proper party for
rep1y.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

WESTERN NEW YORK HOSPITAL TELEVISION, INC.

for a Revision of a Determination or for
Refund of Sa1es and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Periods August 1, L965 through
Augus t  3L ;  L970 .

DETERMINATION

Appl icant ,  Western New York Hospi ta l  Telev is ion,  Inc. ,

applied for a revision of a determination or for refund of

sales and use taxes under Art icles 28 and 29 of the Tax Law

for the periods August 1, 1965 through August 3I, L97O.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  Buf fa lo ,  New York,  or r  Apr i l  2L,  L972,  before L.  Rober t

Leisner ,  Hear ing Of f icer .  The taxpayer  was represented by Mi l ler ,

Farmelo and Knoll,  and the sales Tax Bureau r,tTas represented by

Sau l  Hecke lman ,  Esq , ,  (A lexander  We iss ,  Esg ' ,  o f  Counse l ) .

ISSUE

Are renta ls  of  te lev is ion sets  to  hospi ta l  pat ients  subject

to  sa les and use tax?

FINDINGS OF FACT

1. The taxpayer,

t imely f i led New York

per iodsAugust  I ,  L965

Western New York Hospi ta l  Televis ion,  Inc-,

State sales and use tax returns for the

through August 31, L97O.
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2.  A Not ice of  Determinat ion of  sa les and use taxes and

penal t ies for  the per iodsAug'ust  1 ,  L965 through August  3L,  L97O,

was issued on February 2,  L97L,  against  Western New York Hospi ta l

Te lev i s i on ,  I nc . ,  unde r  No t i ce  No .  90 ,744 ,624 .

3. The taxpayer applied for a revision of the determination

of  the def ic ienc ies in  sa les tax.

4.  The taxpayer  rented te lev is ion sets  in  var ious hospi ta ls

to the hospital patients and contended that no tax was due on

the rentals. The taxpayer claimed that i t  was not engaged in the

renta l  o f  te lev is ion sets  s ince no t ransfer  o f  t i t le ,  possessi -on

or use occurred. Instead, the vendor insisted that i t  was engaged

in the nontaxable service of providing entertainment to hospital

pa t i en ts .

5.  The taxpayer ,  Western New York Hospi ta l  Telev is ion,  Inc. ,

prov ides te lev is ion to  pat ients  in  hospi ta ls .  Accord ing to

representat ives of  the corporat ion,  the te lev is ion sets  are

permanently mounted in each hospital room. The sets are serviced

by a master antenna system with the antenna cables and other wir ing

bui l t  in to  the wal ls  o f  the rooms.

6.  A representat ive of  the taxpayer  is  avai lab le at  each

hospi ta l  in  which the vendor  has insta l led te lev is ion sets .  Her

dut ies inc lude the sa le of  the renta l  o f  the te lev is ion sets ,

regular  v is i ts  to  see Lhat  the set  is  operat ing proper ly ,  and the

col lect ion of  the renta l  fee at  the terminat ion of  the renta l .
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7.  I f  a  pat ient  des i res to  rent  the te lev is ion set ,  the

representative activates the set with a key which remains in

her  possession.  Wi th th is  key the set  can be made operable

or inoperable at any t ime. lr lhen the set has been activated,

the patient is furnished a remote control unit with which the

set can be turned on or off,  the volume control led and the

viewing channel selected. In some cases, these remote control

units include pi l low speakers, cal l  buttons to summon the nurse

and in some instances, even include devices by which the patient

can talk to the nurse on duty.

B.  T lhe corporat ion regis tered as a vendor  in  1965.  fhe

vendor's f i l ing record was excellent through the guarter ending

August  31,  1968.  At  that  t ime,  the corporat ion decided i t  was

exempt from the tax as a result of the "Bathrick" ease and it

f i led no returns nor has it  remitted any tax from that t ime.

Estimated assessments were issued for the periods en{ing

November 30,  1968 and February 28,  L969r  ds the resul t  o f  the

vendor 's  fa i lure to  f i le  re turns.  The vendor  proLested these

assessments and claimed a refund of the tax already remitted

for prior periods, claiming exemption under the "Bathrick" case.

9. The taxpayer asserted that i ts customer did not have

possession of the set. I tre set was permanently mounted in the

room. I f  the pat ient  changed rooms,  he changed sets .  In  addi t ion,

the customer had no choice of  s ize,  make or  model ,  but  must  use

the set mounted in his part icular room.
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10. Further, the taxpayer claimed that the patient could

not  act ivate or  inact ivate the set .  This  could only  be done

by the taxpayer's representatives. Ttre customer could turn the

set on or off,  adjust the volume or select a channel through his

remote control unit,  but the vendor claimed this was no more than

could be done by a person usj-ng a coin operated music device,

where the customer inserts a coin to start a record playing and

selects the record to be played by pushing a button. The taxpayer

insisted that i ts operation exactly paral leled the amusemenL

devices considered in  the "Bathr ick"  case.  That  the fact  that  h is

customers were bi l led for the service based on the number of days

rented rather than operating the set by deppsit ing coins was

immaterial. I ts representative merely replaced the coin device

and collected the monev due.

I1, The taxpayer further stated that to tax i ts operation

would be unfa i r  s ince some hospi ta ls  have exact ly  s imi lar  systems

insta l led and inc lude the charge for  the te lev is ion serv ice in

their room rates. The room charge by the hospital is not taxable.

In addit ion, some of their new instal lat ions are hooked right

in to the hospi ta l  publ ic  address and c losed c i rcu i t  te lev is ion

systems so that ,  in  these insta l la t ions,  some channels  are avai l -

ab le to  a l l  the pat ients  f ree of  charge.  The taxpayer  asser ts

that this type of instal laLion must certainly be considered to

be a service rather than a sale of tangible personal property.

Rentals are based on the number of davs used and the same rental
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fee appl ied to  a l l  the sets  in  a g iven hospi ta l

the sLze or age of the set. Refunds are given

per iod is  not  used.

DATED: Albanyl New York
February 6,  L974

CONCLUSIONS OF LAW

A. The renta l  o f  te lev is ion sets  to  hospi ta l  pat ients  is

subject  to  sa les and use taxes.  Amer ican Locker  Co.  v .  Gal lman.

B. Ttre taxpayers acted in good faith in questioning the

assessment and the penalty is cancelled.

C.  Tt re sa les tax assessments are in  aI I  o ther  respects

sus ta ined .

D. Pursuant to the Tax Law, interest shall  be added to

the total amount due unti l  paid.

regard less of

i f  the fu l l  renta l

STATE TA)( COMMISSION

COMMISSIONER

v/"v wtz't-
COMMISSIONER

COMMISSIONER


