
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

AIRI,IFT INTERNATIONAL, INC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales & Use
T a x e s  u n d e r  A r t i c l e  ( s )  2 8  *  2 9  o f  t h e
Tax Lar^r for Ehe xdrc<{s)Period JuLy 29; L969

State of Ner^r York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and rhar  on  the  23rd 'day  o f  December  ,  1974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (reqr*t f foFd) mai l  upon Air l i f t  Internat ional,

Inc. (reryoexsmodxeilof) the petitioner in the within

proeeed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed a .s  fo l lows:  A i r l i f t  In te rna t iona l ,  Inc .
International Airport
Miami ,  F lo r ida

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Stare  o f  New York .

That deponent further sa.ys that the said addressee is the >dX*BOgg*XkqFlX*

x€ f f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the 6gIoe€xxhtriXgro&*hc) petitioner.

Sworn to before me th is

23rd.  day of  December ,  LE4.
t -z') 

' 
/-

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY @ICXDOffiX) MArL

AD-1 .30  ( r / 74 )



STATE OF NEI^I YORK
STATE TAX COM}{ISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

AIRLIFT INTERNATIONAL, INC.

For a Redeterminat ion of  a Def ic iency
a Refund of  Sales & Use
T a x e s  u n d e r  A r t i c l e ( s )  2 8  e  2 9  o f
Tax Law for the >t0exx(e) Period iluly 29,  1969

Sta te  o f  New York
Coun ty  o f  A lbany

Janet  Mack ,  being duly sworn,  deposes and says Ehat

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  23 rd ,  day  o f  December  ,  L974 ,  she  se rved  the  w iEh in

Notice of Decision (or Determination) by QEdlcaftfXlidQ mail upon ilohn MacCrate,

Esg . ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  Ehereof  in  a  secure ly  sea led  pos tpa id

wrapper addressed a,s fol lows: i lohn MacCrate, Esq.
Bigham, Englar, ,Jones & Houston
99 John Street
Ne\^r York, New York l-0038

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department within the State of New York.

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f )  peEi t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

23rd,

be fore me this

o f

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY IOQNX&QSE) MAIL

or

the

t o

d a y

AD-1 .30  (L174 )

cember r97 4.



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N .Y .12227

A R E A  C O D E  5 1 8

Dll[Dr Albany, New York

Nabrr 8tr l.9T{

S T A T E  T A X . C O M M t S S t O N

H E A R I N G  U N I T

E O W A R D  R O O K

S E C R E T A R Y  T O
c o M M t s s t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  w R I G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  c o B U R N  4 5 7 - 2 9 9 6

ftrllft trntrrnrttonrl Inc.
Intrrmtionrl f|'rlnrt
tlLrnl' tlsrldr

Gcntlmnr
Pl-ease take notice of rhe DtlthlttrIl,lf0fr
of  the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice that pursuant to
sect ion (s)  1139 t  l l43
proceeding in  cour t  to
s ion must  be commenced
from the date of  th is

of the Tax Law, any
rev iew an adverse deci -
within { rcni*l

no t i ce .

|nV inquir ies concerning the computation of tax
due or  re fund a l lowed in  accordance wi th  th is
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed ta the unders igned.
These wif l  be referred. to the proper pirty for
rep Iy .

Enc .

cc :  Pe t i t i one r '
Law Bureau

s  R e p r e s e n t a t i v e

b. Cobuln
HEARING OFFTCER

( 8 / 7  3 )



STATE OF NEW YORK

STATE TAX COMMISSIO}il

In the Matter of the Application

o f

AIRIIFT INTERNATIONAL, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod Ju ly  29,  L959.

Was the cost of repair ing a damaged

appl icant ,  A i r l i f t  In ternat ional ,  Inc. ,

commerce, subject to New York sales tax?

DETERMINATION

Appl icant ,  A i r l i f t  In ternat ional ,  Inc. ,  has f i led an appl i -

cation for revision of a determination or for refund of sales and

use taxes under Art icles 28 and 29 of the Tax Law for the period

JuIy 29,  1969.  (F i le  No.  PR 153-19) .  A formal  hear ing was held

before Paul B. Coburn, Hearing Off icer, ?t the off ices of the

State Tax Commission, B0 Centre Street, New York, New York, orr

I {ay 24,  L973r  dt  1 :15 P.M.  Appl icant  appeared by Bigham, Erg lar ,

Jones & Houston,  Esqs. ,  (John MacCrate,  Esq. ,  o f  counsel ) .  Tt re

Income Tax Bureau appeared by SauI Heckelman, Esq., (James A. Scott,

Esq . ,  o f  counse l ) .

ISSUE

Boeing aircraft owned by

and used in interstate
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FINDINGS OF FACT

1.  On JuIy  29,  1969,  appl icant ,  A i r l i f t  In ternat ional ,  Inc. ,

was a corporation exist ing under the laws of the State of Florida.

I t  mainta ined i ts  pr inc ipa l  p lace of  bus iness in  Miami ,  F lor ida.

It operated in interstate and international commerce under a

Certi f icate of Public Convenience and Necessity issued to i t  by

the Civi l  Aeronautics Board. Pursuant to the terms of this cert i f-

icate, i t  operated air cargo and air freight transportation on

various routes among New York, Puerto Rico, Chicago, Detroit,

Cleveland, Atlanta, cit ies in Texas, and other points in the

United States and overseas. The operations were in no way intra-

s ta te .

2.  Appl icant ,  A i r l i f t  In ternat ional ,  Inc. ,  mainta ined i ts

principal faci l i t ies in Miami and only had a cargo faci l i ty at

Kennedy Airport. Ttr is faci l i ty was only able to handle minor or

turnaround repairs. Ttre Boeing 727 aircraft owned by it  were

incapable of being operated on water.

3. On July 29, L969, a 727 airc.raft manufactured by the

Boeing company with United States registration number N 725 AL,

was damaged when the pi lot aborted a takeoff and ran off the

end of the runway at Kennedy Airport. The aircraft was owned

by appl icant ,  A i r l i f t  In ternat ional ,  Inc. ,  but  was used under

an interchange lease by both i t  at night for cargo, and by
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Nat ional  A i r l ines,  Inc.  dur ing the day for  passenqers.  Nat ional

A i r1 ines ,  I nc .  i s  a l so  a  ce r t i f i ed  ca r r i e r .

4. Ttre extent of the damage was such that, under Fed,eral

regulations, the aircraft was not permitted to f ly. Further

under these regulations, the aircraft had to be repaired and

cert i f ied airworthy by a l icensed repair station after repairs

before i t  could be f lown again.  To ef fectuate the repai rs ,

appl icant ,  A i r l i f t  In ternat ional ,  Inc. ,  re ta ined the Boeing

company which flew men and materials into New York and repaired

the aircraft.  The invoices submitted to applicant, Air l i f t

International, Inc., for payment, included a New York sales tax

on the materials used in the repairs and also a sales tax on the

cost of the labor and srrbsistence of the Boeing employees who

ef fectuated the repai rs .  Appl icant ,  A i r l i f t .  In ternat ional ,  Inc. ,

pa id these taxes which to ta led $55,003.38.  Upon complet ion of

the repai rs ,  Boeing,  €rs  a l icensed repai r  s tat ion,  cer t i f ied the

aircrafL as airworthy and the aircraft returned to service in

interstate eommeree from Kennedy Airport under the control of

appl icant ,  A i r l i f t  In ternat ional ,  Inc.

5.  On November 27,  1970,  appl icant ,  A i r l i f t  In ternat ional ,

Inc. ,  f i led a c la im for  credi t  or  re fund of  s tate and local  sa les

and use tax in  the sum of  $55,003.38,  which c la im was denied by

the Sales Tax Bureau on March 31,  197L.
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CONCLUSIONS OF LAW

That section 1105 (c) (s) of the Tax Law imposes sales tax

on :

"Instal l ing tangible personal property, 01. maintaining,
servicing, 

-repair ing 
Langible personal property not held

for  sa le in  the regular  course of  bus iness -  - .  "

Ttre repairs made to the aircraft owned by applicant, Air l i f t

International, Inc., by Boeing constituted a repair of tangible

personal property not held for sale in the regular course of

business,  and therefore,  under  sa id sect ion,  the charges for

same were subject to sales tax unless exempted from sales tax

by another provision of Art icle 2A of the Tax Law-

B. Ttrat a Boeing 727 aircraft is not a conrmercial vessel,

and therefore, the exemptions from sales tax of charges for the

repairs of commercial vessels engaged in interstate or foreign

commerce prov ided for  by sect ions 1105 (c)  ( l )  and 1115 (a)  (B)  of

the Tax Law were not applicable to the charges for the repairs

made to the Boeing 727 aLrcraft owned by applicant, Air l i f t

fn ternat ional ,  Inc.

c. TLrat the portion of the costs of the repairs to the

Boeing 727 a i rcraf t  owned by appl icant ,  A i r l i f t  In ternat ional ,

Inc., that represented the cost to Boeing of the labor and sub-

sistence of the Boeing employees who came to New York to repair

A .
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said aircraft,  was not exempt from the sales tax under that part

of  sect ion 1105 (c)  (s)  o f  the Tax Law that  prov ides:

"wages, salaries and other compensation paid by
an employer to an employee for performing as an
employee the services described in paragraphs (1)
through (5) of this subdivision (c) are not receipts
subject to the taxes imposed under such subdivision. "

l lhis is true even though said costs were bi l led separately from

the cost of the materials required to effectuate the repairs,

since said employees were not employees of applicant, Air l i f t

International, Ine., and since it  had retained Boeinq to repair

the aircraft as a whole and not merely to furnish labor or materials

separately.

D. That section 1119 (a) ( ) of the Tax Law provides that a

credi t  or  re fund shal l  be a l lowed for  sa les tax paid:

"on the sale or use within this state of tangible
personal property, not purchased. for resale, i f
the use of such property in this state is restr icted
to fabricating such property ( including incorporating
it into or assembling it  with other tangible personal
property), processing, print ing or imprinting such
property and such property is then shipped to a point
outs ide th is  s tate for  use outs ide th is  s tate" .

Ttris section is not applicable to the work done by Boeing on the

ai rcraf t  owned by appl icant ,  A i r l i f t  In ternat ional ,  Inc. ,  s ince

such work constituted a repair to said aircraft and not a fabri-

cation of tangible personal property.



E. That the application

credit or refund of state and

o f  $55 ,003 .38  i s  den ied .

DATED: Albany, New York

December 23,  1974

-6

of  A i r l i f t

loca l  sa les

International, Inc.

and use tax in the

for

sum

COMMISSION

\
\Nugr-^= 't(^t*.---

COMMISSIONER


