
STATE Or nnW'VOm
STATE TAX COMMISSION

In  the  MaEte r  o f  t he  Pe t i t i on

o f

ROBERT iT. STOKES

For  a  Rede te rm inaE ion  o f  a  De f i c i ency  o r
a Refund of  Sa1es and Use
T a x e s  u n d e r  A r t i c l e ( s )  2 8  a n d  2 9 o f  t h e
Tax Law for the {xas{o) Period 9/14/72

Sta te  o f  New York
Coun ty  o f  A lbany

i lanet  Mack ,  being duly sworn,  deposes and says that

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Ta .xa t i on  and  F inance ,  ove r  18  yea rs  o f

age,  and that  on the 8th day of  OCtOber ,  1-9 '74,  she served the wi th in

Not ice of  Decis ion (or  Determinat ion)  by (Ae${t iD( ted)  mai l  upon Robert  J .  Stokes

Gqpruesxxha$fucx)of) the Petitioner in the within

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos fpa id

vrrapper addressed a,s fo l lows:  I .4 l r .  Robert  J .  Stokes

c/o WeLL, Gotshal & Manges
767 Fifth Avenue

and by deposiring same encto".dNf#"Yo"J"hfi"ilf,YrXo".1h, rlf,r93"'"0 wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  SEate  o f  New York .

That deponent further says that the said addressee is the QcEEreoexxpoqe

xdfg pet i t ioner herein and that the address set forth on said wraPPer is the Last

known address of the 6fg*fggg3kE$dg35<*6c€**) petitioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY {AsrAffiBSD) MAIL

Sworn to before me th is

8th day of October

AD-1 .30  ( t 174 )

,  L974



STATE TAX COtt/MtSS|ON
M a r i o  A .  P r o c a c c i n o
8i(De]aI$Dga)C}(Di[JrIXi$l Jfddr]fdlpn e s r oer r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Please take further
Section (s ) 1139 rnat

STATE OF NEW YORK

OF TAXATION AND FTNANCE
BUILDING 9, ROOA,i 214A

STATE C.^TPUS
AIEANY. tit. Y. t22t5

AREA COOE 5 I8

4 5 7 - 2 6 5 5 ,  6 ,  7

DAT@r Albany, New York
Oatohr I' 197{0

gTA?t 7Ar toMMtsgrox

xEA i l l c  ux tT

EOIARO ROOK

SECRETARY TO
coMMrS3 tOX

ADDiSSS YOUR iEPLY TO

t|r. nDbrrt J. Stokrt
c/o lsrll. gatrhrl e rrngil
767 ttftlr ltlrnur
u|r llarhr f,rr lorh lootz

Dillt t8r Stolrtrr

Please take notice of the DEfEnilIslllfi
of the State Tax Commission enclosed herewith.

that pursuant to
of the Tax Law, any

proceeding in court to review an adverse deci-

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

Representative

$t5i'"
sion must be commenced within 4 pAthr
f rom the date of  th is  not ice.

|nV inquir ies concerning the computation of tax
due or refund allowed in accord.ance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
reply .

B .



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ROBERT J. STOKES

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articl-es 28 and 29 of the Tax Law for
the Per iod September 14,  r .972.

DETERMINATION

Appl icant ,  Rober t  J .  Stokes,  has f i led an appl icat ion for

rev is ion of  a  determinat ion or  for  re fund of  sa les and use taxes

under Art, icles 28 and 29 of the Tax Law for the period September L4,

L972.  A formal  hear ing was held before Paul  B.  Coburn,  Hear ing

Off icer ,  d t  the of f ices of  the Stat .e  Tax Commiss ion,  2  Wor ld Trade

Center ,  New York,  New York,  oh February 2 '7 ,  1974,  at  I : I5  P.M.

Petit . ioner appeared pro se. The Sales Tax Bureau appeared by

Sau l  Hecke lman ,  Esq . ,  ( James  A .  Sco t t ,  Esq . ,  o f  counse l ) .

rSSUE

Was a 15% serv ice charge separate ly  s tated on appl icant ,

Rober t  J .  Stokes '  b i l l  for  food and beverages purchased at  the

Playboy Club of New York subject to New York State sales tax?

FINDINGS OF FACT

1.  On September L4,  L972,  appl icant ,  Rober t  J .  Stokes,  and

two fr iends had lunch at the Playboy CIub located at 5 East 59th

Street, New York City. Ttreir total bi l l  for food and drink came
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to the sum of  $L7.25.  A serv ice charge of  15% or  the sum of

$2.60 was added to the sum of  $17.25 making a to ta l  sum of

$19 .85 .  A  sa les  tax  i n  t he  sum o f  $1 .39  was  added  the re to

making a to ta l  sum due of  $2L.24.  The amount  of  sa les tax

was arr ived at  by tak ing 7% of  Ehe sum of  $19.85.  He s igned

a charge sl ip which separately stated the amount charged for

food and drink, the amount of the service charge and the amount

of  the sa les tax.  He subsequent ly  was b i l led for  and paid the

sum of F2L.24. Ihe L5% service charge is mandatory and must be

paid by the customer. The sales tax col lected was subsequently

paid over to New York State by the vendor.

2. fhe aforesaid Playboy Club is operated by Playboy Club

of New York. A collective bargaining agreement between Playboy

Club International, Inc. and the Hotel and Restaurant Enployees

and Bartenders fnternational Union, AFL-CIO dated June 15, L969'

governed compensat ions of  wai t resses,  who are d is t inct ive ly

dressed female employees known as "bunnies". In accordance

with the terms of said agreement, the New York Playboy CIub

is required to and does pay compensation to a "Bunny" equal to at

least L5% of the price of food and beverages and cover charges

on her checks. Itr is palzment i-s made as part of her compensation

and not  as a t ip  or  gratu i ty .  In  addi t ion to  compensat ion,  a l l

t ips or gratuit, ies in addit ion to the service charge left by a

customer,  are reta ined by her .
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3.  On September 19,  1972,  appl icant ,  Rober t  J-  Stokes,

f i led an application for credit for refund of state and local

sales or use tax in Lhe sum of twenty cents representing Lhe

por t ion of  the sa les tax co l lected on the serv ice charge of  $2.60.

At the formal hearing, he reduced his claim to eighteen cents

which represented 7% of  $2.60.

4.  On SepLember 28,  L972,  the Sales Tax Bureau denied in

fu l1  appl icant ,  Rober t  J .  Stokes,  c la im for  re fund.

CONCLUSIONS OF I,AW

A. That the 15% service charge that was separately stated

on applicant, Robert J. Stokes' bi l l  for food and beverages by

Playboy CIub of New York was subject to the sales tax in accor-

dance wi th  the meaning and in tent  o f  sect ion 1105 (d)  ( i )  o f  the

Tax Law. Under said section, included in the receipts from

food and drink sold by a restaurant, Lavern or other establish-

mentr dr€ receipts frOm any "cover, minimum, entertainment or

other charges made to patrons or customers". The aforesaid

service charge was such an rrother charge" and pot a t ip- I t

could not be considered a t ip, even though al l  of the proceeds

of  sa id serv ice charge went  to  the wai t ress,  because i t  was not

gratu i tous,



B.

DATED:

That the appl icat ion

Albany, New York

October  B ,  1974

4 -

of Robert J .  Stokes

STATE TAX

is  den ied .

COMMISSION

PRESIDS{IT

COMMISSIONER


