
STATE OF NEW YORK
STATE TAX COMMISSION

In the Iulat ter of  the Pet i t ion

o f

SUPERIOR VENDING SERVICE INC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use
Taxes under  Ar t ic le(s)  2B and 29 of  the
Tax Law for thelff i fk) petLod August,z 1965

through August '  1966.

Sta te  o f  New York
County of Albany

E d w a r d R o o k * s g J M , b e i n g d u 1 y s w o r n , d e p o s e s a , n d s a y s t h a ' t

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and that  on the l5 thdaY of  MaY ,  L974,  she served the  w i th in

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Rober t  L '

Mar ine l l i ,  Esq . (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:  Rober t  L .  Mar ine l l i ,  Esq .

*:::,::T:;",::nk 
Buildine

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wraPPer is the Last

known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTITIED) MAIL

Let+ S!*r'/l'd*/'
Sworn before me thisEo

d a yrh of  Ma

AD-1 .30  ( r / 74 )



STATE OF NEhI YORK
STATE TAX COM}IISSION

In the tlatter of the Petition

of
SUPERIOR VENDING SERVICE INC. :

:
For a Redetermination of a Deficlency or
a Refund of Sales and Use :
Taxes under Article(s)28 and 29 of the*' t'" :.' tt'",,C2rf1;::,i;i lXilll, |ZZZ.
State of New York
County of Albany

Edward Rook ffi, being duly swornl deposes and says that

she is 8n enployee of the Departnent of Taxatlon and Financer over 18 years of

agee and that on the 15th day of May , L974, she served the within

Notice of llecision (or Deternrination) by (certtfied) mail upon Superior Vending

Service Inc. (representative of) the petitloner in the wlthitt

proceedin1r by eneloelng a true copy thereof in a securely sealed postpald

nrdPper addressed as follows: Superior Vending Service Inc.
1395 Cl in ton Street
Buf fa lo ,  New York L42O6

and by deposlting sane enclosed in a postpald properly addressed rorapper ln a

(post office or offlcial deposltory) under the exclusive care and custody of

the tlnlted States Poet Office Department withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representatLve

of) petttloner herein and that the address set forth on said wraPper is the lact

known address of the (representatl've of the) petltl'oner.

AFFI DAVIT OF I.{AILIIIG
OF }TOTICE OF DECISION
BY (CERTTFTED) l,lart

,;r*,Snorn to before rne thls



STATE OF NEW YORK

STATE TAX COMMISSION

$'%Iffi **r-Rfi,9.&F-g,",i;+"
A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROo|ri 2l4A

STATE CAMPUS
ALBANY, N. Y. I2Z7

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 ,  6 ,  7

SlflDf Albany, New York

fiflt l$r l$ta

m$cfffi ruirf Swler lil'
Itfl S,ttetsn Strrrt
nilltrtfir lr ttrk Ififfi

Osttr;:Hr

Please take notice of the [fiFFilllllll$ll of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant toll#[fHH llft flf Ul{t Ct
the Tax Law any proceeding in court to review an adverse decision
must be commenced within I ml$* after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These rrri l l  be referred
to the proper party for reply.

Very truly yours,

&* f,*trt r*lmrr
HEARING OFFICER

Petit ioner's Representative
Law Bureau

STAlt  TAX COMMtSStOX

HEAAtilC ulilt

EOWARD ROOK

SECREtAnY tO
coMutS3tora

AOORSS3 YOUi iEPLV TO

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

SUPERIOR VENDING SERVICE INC. :

for  a  Revis ion of  a  Determinat ion or  :
for  Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for  :
the Period August, 1965 through August,
L966 .  :

DETERMINATION

Super ior  Vending Serv ice Inc.  appl ied for  a  rev is ion of  a

determinat ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28

and 29 of  the Tax Law for  the per iod August ,  1965 through August ,  L966-

A formal  hear ing was held at  the of f ices of  the State Tax

Commiss ion,  Buf fa lo ,  New York on October  L9,  I97L,  before L.  Rober t

Leisner ,  Hear ing Of f icer .  The taxpayer  was represenLed by Rober t  L .

Mar ine l l i  and the Sa1es Tax Bureau was represented by Saul  Heckelman,

Esq .  (a lexander  We iss ,  Ese . ,  o f  Counse l ) .

ISSUES

I. Where the Laxpayer col lected a tax which was less than the

statutory  rate and remi t ted the actual  co l lect ions,  was i t  l iab le

for  the s tatutory  rate?

II. Was the denial of a cash refund proper vrhere the taxpayer

turned in unused f ive-cent cigarette stamps in the amount of

$L ,454 .42  on  AugusL  L7 ,  L965  ra the r  t han  Apr i l  30 ,  1965 ,  ds

speci f ied in  the regulat ion?
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I I I .  Was there any other  remedy avai lab le

the unused stamps?

to the taxpaYer for

FINDINGS OF FACT

1.  The taxpayer ,  Super ior  Vending Serv ice Inc. ,  t imely  f i led

New York State sa les and use tax returns for  the per iod August ,

1965  th rough  Augus t ,  L966 .

for

the

2.  A Not ice of  DeterminaLion of  def ic ienc ies in  sa les tax

the per iod in  issue was issued on December 6,  L966,  against

taxpaye r  under  No t i ce  No .  16 -07997L4 .

3.  The taxpayer  appl ied for  a  rev is ion of  the determinat ion

the  de f i c i enc ies  i n  sa les  tax .o f

4.  Between March 25,  1965 to Apr i l  9 ,  L965,  the taxpayer

purchased addit ional f ive-cent tax stamps when the cigarette tax

was ra ised f rom f ive cents to  ten cents.

The taxpayer  returned $L,454.42 of  unused tax s tamps for  a

refund on August  L7,  1965.  This  appl icat ion for  a  refund was

denied on January 3L,  L967,  by the Miscel laneous Tax Bureau under

Regu la t i on  333 .6  (w ta r ch  22 ,  1965 ) .

5.  The Sales Tax Bureau asser ted add" i t ional  sa les tax,  in terest ,

and penal ty  in  the to ta l  amount  of  $6,803.98 for  the per iod of

August ,  Lg65 through August ,  L966.  The assessment  was based on Lhe

fact  that  sa les of  c igaret tes were made in  jur isd ic t ions of  the two

percent  ra te and in  four  percent  ra te jur isd ic t ions of  Er ie  County

and Niagara Fal ls ,  I r r  the four  percent  jur isd icL ions,  the remi t tance

was only  3.3% wtr ich was less than the four  percent  s tatutory  rate-

6. At the hearing, the taxpayer argued that as a matter of

law i t  could not  be held l iab le for  more tax than i t  had actual ly
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col lected and that  the s tatute barred i t .  f rom col lect ing any

more than had actual ly  been col lected.  The taxpayer  protested

this money actually came not from purchasers, but from its own

pocke ts .

7.  The taxpayer  a lso contended that  i t  should have been

granted a refund of  $L,454.42 and that  the denia l  o f  the refund

was erroneous.  I t  a lso asser ted that  the unused stamps should be

appl ied against  the sa les tax,  i f  any.  I t  a lso sought  re l ie f

f rom pena l t i es .

CONCLUSIONS OF LAW

A. The determinat ion of  the sa les tax assessment  pursuant

to the s tatutory  rates,  rd ther  than the amount  actual ly  co l lected,

i s  sus ta i ned .  Ma t t e r  o f  Komp  v .  S .T .C .  56  M isc .  824 .

B.  The denia l  o f  an.  -O the Miscel laneous Tax

Bureau is  susta ined.  Such a refund regui res audi t  by the s tate

comptro l ler ,  (sect ion 476 of  the Tax Law).  Clear ly  the refund

app l i ca t i on  was  f i l ed ,  a f te r  Ap r i l  30 ,  1965 ,  and  any  re fund  by

the Miscel laneous Tax Bureau is  not  a l lowed by Regulat ion 333.6

(March  22 ,  1965)  .

However the Commission may permit redemption of the unused

s tamps  under  sec t i on  476  o f  t he  Tax  Law by  a  c red i t  o f  $L ,454 .42

against  the amount  of  sa les tax assessed.

C.  The proposed sales tax penal t ies are abated.  The

sa les  tax  assessmen t  sha l l  r e f l ec t  a  c red i t  o f  $L '454 -42  as  o f

August ,  L965 for  redempt ion of  the unused stamps.
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D.  The  taxpaye r ' s

Pursuant to the Tax Law,

amount of sales Lax due

DATED: Albany, New York
May  15 ,  L974

4 -

appl icat ion is

in terest  shal1

unt i l  i :a id"

respects  denied.

the to ta l

in  a l l  o ther

be added to

STATE TAX COMMISSION

\AA^IJq)- )G*""^"^-
COMMISSIONER

COMMISSIONER


