
STATE OF NEW YORK
STATE TAX COMMISSION

In thre Ma.t ter of  the Pet i t ion

o f

NEMITII CIRCLE DODGE, INC.

For  a  Redeterminat ion  o f  a  Def ic i -ency  or
a Refund of Sales & Use
Taxes under  Ar t ic le  (s)  28 & 29 of  the
Tax Law for the /%A/M Period 8/3I/69:

Lhrough 5/3t/72

State of New York
County of Albany

Martha Funaro being duly sworn, deposes and says that

she is an employee of the Depa,rtment of Taxation and Finance' over 18 years of

age, and that on the 24Eh day of September ,  1974, she served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Nemith Circle Dodge,

I nc . ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w iEh in

proceeding, by enclosing a true copy thereof in a. securely sealed postpaid

wrapper addressed as fol lows: Nemith Circle Dodge, Inc.
727-731 Loudon Road
Latham, New York 12110

and by  depos i t ing  same enc losed in  a .  pos tpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial-  depository) under the exclusive ca.re and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapPer  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn

24Eh

o before me this

o f  S e

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

t

d

AD-1 .30  ( r / 74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NEIVIITH CIRCLE DODGE, INC.

For  a  Redeterminat , ion  o f  a  Def ic iency  or
a Refund of Sales & Use
Taxes under  Ar t ie le  (s )  28  & 29  o f  the
Tax Law for the YVb/t^{YPeriod 8/3L/69
throuqh 5/31/72

State of New York
County of Albany

Martha Funaro ,  being dul-y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 24th day of September ,  L974, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Murray Talanker,

c .  P .  A . (representat ive of)  the pet i t ioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

hr rapper  addressed as  fo lLows:  Mur ray  Ta lanker ,  C .P.A.
1510 Central  Avenue
Albany, New York L22O5

and by deposit ing same encLosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial-  depository) under the excLusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha.t  the a.ddress set forth on said l rTra.pPer is the last

known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to

24Eh day

before me this

f September

AD-1 .30  (L /74 )
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N I

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9 ,  ROOM 21+A
STATE CAMPUS

ALBANY, N,Y,  122N

A R E A  C O D E  5 1 8

S T A T E  T A X  C O M M I € 5 I d N

H E A R I N C  U N I T

E O W A R O  R O O K

S E C R E T A R Y  T O
c 0 M M t S s t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 - 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 s 7 - 2 8 9 6
ntdr Albany, New York

8rptdrs 24. 1974

;altb GLrclc bdgr, Inc.
?2?-?31 loudon brC
I.thm' frr l&rilt lllt0

C*tlml

Please take notice of the SfmnfnilnG||
of  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
Sect ion(s)  i13O e l :43 of  rh ;  Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within { fgDthl
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
fhese wi l l  be referred to  the proper  par ty  for
rep1y .

Very tquly yours

V'1 n" J "/)
q: i(/l'^f'*r4''c-"/

&. bbrrt lrlnc
Enc. HEARTNG oFFrcER

cc  :  Pe t i t i one r '  s  Represen ta t i ve
Law Bureau

AD- r .  l_2 (8 /7  3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

NEIVIITTI CIRCLE DODGE, INC.

for Revision of a Determination or
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Iaw for the Period August 3I, 1969
through l{ay 31, 1972.

DETERMINATION

by applicant, Nemith

the per iod August  31,

subject to the sales

Appl icant ,  Nemith Ci rc1e Dodge,  Inc. ,  has f i led an appl icat ion

for revision of a determination or for refund of sales and use

taxes under Art icles 2a and 29 of the Tax Law for the period

Augus t  31 ,  1969  th rough  May  31 ,  L972 .  (F i l e  No .  90003970) .

A formal hearing was held before L. Robert Leisner, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Bui ld ing #9,

State Campus,  Albany,  New York,  oD January 22,  L974,  dt  9 :30 A.M.

Applicant appeared by Murray Talanker, C.P.A. Ttre Income Tax

Bureau appeared by Saul  Heckelman,  Esq. ,  (Francis  X.  Boylan,  EsQ.,

o f  counse l ) .

ISSUE
:

Did the transfers of

C i r c le  Dodge ,  I nc . ,  t o  i t s

1969 through May 31, L972,

and use taxes?

demonstrator cars

salesmen, during

const i tu te sa les

FINDINGS OF FACT

1. Applicant, Nemith Circ1e Dodge, Inc., f i led New York State

and local sales and use tax returns for the period August 31, L969

through May 31,  L972.

2.  On November 2L,  1972,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for payment of sales and use taxes due

against  appl icant ,  Nemith Ci rc le  Dodge,  Inc. ,  imposing addi t ional



2 -

sales tax for  the per iod August  31,  L969 through May 31,  L972,

as a resul t  o f  a  f ie ld  audi t  which d isc losed addi t ional  sa les

and purchases subject to sales tax. Ttre auditor determined

that the applicant was l iable for sales tax on purchases not

for resale on which sales tax had not been paid and on sales of

demonstrator cars made to i ts salesmen on which no sales tax had

been col lected.  Appl icant ,  Nemith Ci rc1e Dodge,  Inc. ,  is  not

contesting i ts l iabi l i ty for the sales tax on the purchases not

for resale. However, i t  claims that i ts demonstrator program

for  i ts  sa lesmen was not  subject  to  the sa les and use tax because

the demonstrators were transferred to i ts salesmen with a take

back guarantee by Nemith Circ1e Dodge, Inc. at no profi t  or loss.

3. Applicant, Nemith Circle Dodge, Inc., operated an automo-

bile sales business at 727-73L l-oudon Road., Latham, New York. I t

had a demonstrator program for i ts salesmen which it  insti tuted

as a means of saving itself insurance money. Under the program,

a ear was sold to a salesman who paid for i t  on a monthly instal l-

ment  bas is .  The t ransact ion was carr ied on t t re  books as a sa le,

i .e . ,  the invoice fo l lowed in  sequence wi th  regular  customer

invoices. TLre car was registered in the name of the salesman

who paid his own l iabi l i ty insurance. AIl other expenses,

including maintenance, were borne by the company. The salesman

was not free to seII the car to a third party. Rather, the car

was turned back to the company for resale to a regular customer.

Upon turning back the car, the salesman was reimbursed by the

company at the same figure at which it  had sold i t  to him.

Under the demonstrator program, should a salesman leave, the

company agreed to accept responsibi l i ty for payment of the car.

CONCLUSIONS OF LAW

A. Ttrat

Nemith Circle

the transfers of demonstrator

Dodge,  Inc. ,  to  i ts  sa lesmen

cars by appl icant ,

during the period



3 -

August  31,  1969 through May 31,  1972,  const i tu ted sa les,  sr :b ject

to  the sa les and use taxes.

B. That the application of Nemith Circle Dodge, Inc. is

denied, and the Notice of Determination and Demand for payment

of  sa les and use taxes dated November 2L,  L972,  is  susta ined.

C. That pursuant to the Tax Law, interest shaIl be added

to the total amount due until the date of payment.

DATED: Albany, New York

September 24,  L974

STATE TA)( COMMISSION


