
ST&TE OF NEW YORK
STATE TAX COMI"IISSION

In  the Ma. t ter  of  the Pet i t ion

o f

NEW VSTDING CORPORATION

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund eg Sales & Use

Taxes  unde r  A r t i c l e  ( s )  28  &  29  o f  t he

Tax Law for the lt///A6)lperiod January
throuqh October 24, 1969

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

:1, L966

State of New York
County of Albany

Martha Funaro ,  being du1-y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on the 22nd, day of August ,  L9 74, she served the within

Norice of Decision (or Determination) by (ql#):-srail upon New Vending

Corporation (representaLive of)  the pet i t ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fol l -ows: New Vending Corporat ion
P .O. Box 449
Hunt,ington, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department within the State of New York.

That deponent further says thaL the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPPer  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

y of August22nd,

A D - 1 . 3 0  ( t / 7 4 )

,  Lg74
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STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the } lat ter of  the Pet i t ion

Of 
ANd , AFFIDAVIT OF MAILINGNEW VENDING CORPORATION

CASPER VA\I BREE and VIVIAN VASI BREE, oF N6TTCE OF DECISTON
Each individually and as a col?orate officer By (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
Taxes under Art ic le (s) 28 and 29 of the
'"" ""' t" 'n" ** lf;f::3no3:I3il:',t in!n?3un .
State of New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department,  of  Taxat ion and Financer over 18 years of

age, and thar on the 23rd'  day of JulY ,  L974,  she served the  w i th in

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon New Vending

Corporation (ueXresm*xffisaecq&) the petitioner in the within

proceed ing ,  by  enc los ing  a  t r ue  copy  Lhe reo f  i n  a  secu re l y  sea led  pos tpa id

wrapper addressed as fol lows: New Vending Corporation
P .O.  Box  449
Huntington, New York

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the fupmgxoofig*iage

&i8) pet i t ioner herein and that the address set forth on said \^TraPper is the Last

known address of the (uefxs*eoAs**R<r*xiit€) petitioner.

Sworn to before me th is

day of July

AD-  1 .  30  (L /74)



STATE OF,NEW VORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

NEW VE\TDING CORPORATION and : AFFIDAVIT oF MAILING

CASPER VAI{I BREE and VMAN VA}iI BREE, oF NOTICE OF DECISION

Each individually and as a corporate officer BY (CERTTFIED) MAIL
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use i
Taxes  under  Ar t i c le  (s )  28  and 29  o f  the
Tax Law for the Eeax*pd Period ilanuary:1, 1966

throucrh October 24, L969.

State of New York
County of Albany

Janet Macl<, being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and thaE on the 23rd daY of , fu]y ,  L974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon casper van Bree

and Vivian Van Bree (UerXSCSEl ki$e<gO the petitioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

\^Trapper addressed as folLows: I{r .  & Mrs. Casper Van Bree
90 East Shore Road
Huntington Bay, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department withln the StaEe of New York.

That deponent further says that the said addressee is the (feQ|:cgm$e*xc9<

>Of) pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the (gegeg*Sql$*X3e<9.ixf&g} petitioner.

Sworn to before me th is

of July

AD- 1.  30 (L174)



srATE op Nsw ioRK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
NEW VET{DING CORPORATION ANd : AFFIDAVIT OF MAILING

CASPER VANT BREE and VIVIAST VAw BREE oF N0TICE oF DECISION

Each individual ly and as a corporate off icer BY (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
Taxes under Art ic le (s) 2g and 29 of the
t"" t" t"' 'n" ** ff;;:33n"3:I3f;:',t in!'?lun.
State of New York
County of Albany

Janet Mack, being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 23rd, day of July ,  I?4 ,  she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon so l  Kap lan ,  P .A.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true copy thereof in a securely sealed Postpald

wrapper addressed as fol lows: SoI l (aplan
1 Great Neck Road
GreaL Neck, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  f t t raPper  i s  the  Las t

known address of the (representat ive of the) pet iLioner.

Sworn to before me th is

of July

AD-1 .30  (L /74 )



STATE OF NEW YbRK
STATE TAx COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
NEI^I VMIDING CORPORATION and : AFFIDAVIT OF },IAILING

CASPER VAII BREE ANd VIVIAS] VAS] BREE OF NOTICE OF DECISION

Each individually and as a corporate officer BY (CERTIFIED) MAIL
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
Taxes  under  Ar t i c le  (s )  Zg  and 29  o f  the
rax Lar^' for rhe mextdtri periodhrenf:iy;t 

in!n?lu, .

State of New York
County of Albany

Janet Mack being dul-y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on the 23rd. day of July ,  L974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Hlzman Greenberg,

Esq. ( representa t ive  o f )  the  pe t i t ioner  in  the  w iEh in

proceeding, bl  enctosing a crue copy thereof in a securely sealed postpaid

htrappex addressed as fol lows: Hyman Greenberg, Esq.
391 East L4gtf,r Street
Bronx, New York LO455

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the  Un i ted  Sra tes  Pos t  Of f i ce  Depar tment  w l th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd tha.t  the a.ddress set forth on said wraPper is the Last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

of July

AD-  1 .  30  (L /74)



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D € N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF IA)(ATION AND FINANCE

BUILDINc 9,  ROOM 214.A
STATE CAMPUS

ALBANY, N,Y,  12227

A R E A  C O O E  5 I 8

Dfrx1lDr Albany, New York

"Ifr.ty S3-, t9?4

I*, t|gnClng &rilplrtlm
'}.O, loil fiP
etltrtcn, t{c*r Yertr

Ontlnrul

Please take notice of the lFlilffillllil
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
secrion(s)l l t t t  rnal l lG| of rhl rax Law, any
proceeding in court to review an adverse deci-
sion must be eommenced within I nmt*rr
f rom the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h,ereto may be addressed to the undersigned.
Ihese wil l  be referred to the proper pirty for
rep Iy .

Very truly yours,

Enc. ttml*8bf#&$
cc :  Pe t i t i one r ' s  Represen ta t i ve

Law Bureau

s rATE  TAx  cOMMtss toN ' ,

-  H E A R I N G  U N I T

E D W A R D  R O O K

S E C R E T A R Y  T O
c o M M l s s t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 - 2 6 5 5

M R .  L E T S N E R  4 5 7 - 2 6 s 7

M R .  C O B U R N  4 5 7 - 2 A 9 6

(8 /  7  3 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF IAxATiON AND FINANCE

BUILDING 9 ,  ROOM 2 I+A
STATE CAMPUS

ALBANY, N.Y.  122n

A R E A  C O O E  5 I 8

ilil&f 
Albany, New York

fithr et, l$?/t

S T A T E  T A X  C O M M I g S I O N ,

. .  H E A R I N G  U I { I T

E D W A R D  R O O K

S E C R E T A R Y  T O
c o M M t s s r o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H  T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 8 9 6

|hntl"tgh lsqf, ttctr ']!brt

nrm tr. I frir Th Snl
Please take notice of the g'g;sff,tQf
of the State Tax Commission-EnEloseA-heiewith.

Please take further notice that pursuant to
Section 

J= ) ttfg .'A Ie45 of rhe Tax Law, any
proceedl_ng rn court to review an adverse deci-
sion must be commenced within { fmtfuff rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al- lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
T'hese wil l  be referred to the proper party for
rep1y .

S. I Fl. {lnqtcg fh hrr
tO trt ilhonr *rrd

E n c .

Very truly yours,

M//'/,ft-
#ffrtN8,otrSl8hfi

Pet i t ioner '  s  Representat ive
Law Bureau

( 8 / 7  3 )



1"

STATE OF NEW YORK

STATE TAX COMMISSION

In the ltlatter of the Application

o f

NEW Vm)ilDING CORPORATION and
CASPER VAN BREE and VIVIA\T VAI{ BREE,

Each individually and as a corporate off icer

for  a  Revis ion of  a  Determinat ion or  for
Refund of Sa1es and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period Januaqf 1, L966 through
Oc tober  24 ,  L969 .

DETERMINATION

New Vending Corporation f i led an application for the redeter-

minat ion of  a  not ice of  determinat ion issued under  date of

December 20,  L969,  of  sa les taxes due in  the amount  of  $L2,7O8.62

p lus  pena l t y  and  i n te res t  o f  $4 ,LO5 .79  fo r  a  to ta l  o f  $16 ,8L4 .4L

under Art icle 28 of the Tax Law for the period January I,  L966

through October 24, L969.

A hear ing was duly  held on September L4,  L972,  dt  the of f ices

of the State Tax Commission, B0 Centre Street, New York, New York,

before Ni9e1 G. Wright, Hearing Off icer. f tre applicant was rep-

resented by So1 Kaplan, P.A. Ttre Sa1es Tax Bureau was represented

by Saul  Heckelman,  Esq. ,  appear ing by Solomon Sies,  Esg.  AIso

present was Hyman Greenberg, Esq., of Bronx County representing

New Island Vend.ing Corporation, a subsequent transferee from

applicant, wtro was named in the determination in issue but who

had not  made a t imely  protest .

The record of said hearing has been duly examined and con-

s idered.

ISSUE

The issue in  th is  case

vending machines quali fy for

1 l t 5  (a )  ( f l )  o f  t he  Tax  Law.

is  whether  appl icant 's

the exemption provided

sales through

in sect ion



I

2-

FINDINGS OF FACT

I. The determination of tax due is based upon an audit

showing that applicant had sales made through vending machines

subject to sales tax and purchases subject to use tax. Credit

was given for tax paid on returns which were f i led. Ttre pur-

chases subject to use tax were the book value of vending machine

equipment acquired in January 1966. The amount thereof is not

in  d ispute (a la ter  sa le of  the business on October  24,  1969,

to New Island Vending Corporation was found to be tax paid and

i t  i s  noL  i n  i ssue ) .

2.  Appl icant ,s  sa les are made ent i re ly  through vending

machines.  Appl icant 's  audi ted gross sa les on i ts  books fo t

the period January L, L966 through October 24, 1969, were from

the fo l lowing sources:  c igaret tes ,  55.84%t candy,  2 I .6%i  soda,

L4 .55%;  co f fee ,  7 . !9%;  cakes ,  . 59%i  and  ho t  f oods ,  . 22%'

(TLre coffee cakes and hot foods amounting to 8% of the value

of sales were exempt from tax regardless of price and were not

assessed .  )

3. Thre i tems sell ing f or ten eents or less were candy,

soda, coffee and cakes, accounting for 43.93% of the value of

total sa1es. Such items amount to a much higher proport ion

of sales in terms of the number of sales but the exact amount

cannot be determined from the evidence produced-

coNcLUSroN.S OF LAIV

A. All  of the evidence adduced in this case indicates that

the applicant was not "primari ly engaged" in making sales of i tems

of ten cents or less through his coin operated vending machines-

Appl icant  is ,  therefore,  subject  to  tax (Tax Law sect ion 1I I5  (a)  (13)  )  -

B.  The t ransfer  here in  quest ion was in  form,  a sa le and

not  a mere " repossession" .  Even i f ,  however ,  i t  d id  const i tu te



,  " '

3 -

a " repossession"  under  a chat te l  mor tgage

taxable as a "saIe"  under  the def in i t ion

o f  t i t l e  o r  possess ion  o r  bo th . . . i n  any  m

whatsoever  for  a  considerat ion. . .  "  (Tax

lftr is treatment of a repossession of tangi

for purposes of a tax on the tangible pro

dist inguished from the treatment of a r

II41 (c) of the Tax Law. Ttrat section und

imposes upon a transferee the obligation

of his transferor which were incurred on

ord inary eourse of  the t ransferor 's  bus in

property from the mortgagor to the mortg

the l ien or security interest is not a sa

of  that  sect ion.  fhat  does not ,  however ,

of the treatment of a repossession under

which is  the issue in  th is  case.

DETERMINATTON

TLre determination under review is fo

i s  due .

DATED: Albany, New York

July 23, L974

e transfer would be

sale as a " t ransfer

er or by any means

sect ion 110I (b )  (5 )  )  .

Ie property as a sale

ty  i tse l f  is  to  be

ssession under  sect ion

certain condit ions

pay the sales taxes

ransactions in the

ss. Ttre transf er of

e in  sat is fact ion of

e within the meaning

af fect  the quest ion

ec t i on  1101  (b )  ( s  )  ,

to be eorrect and

STATE TAX COMMISSION

COMMISSIONER
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STATE TAX COMMISSION

M A R I O  A ,  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUILDI NG 9,  ROOM 21+A
STATE CAMPUS

ALBANY, N,Y. 12227

A R E A  C O O E  5 I 8

DATED; Albany, New York
July  23,  L974

s rATE  TAx  covv i ss rox
H E A R I N G  U N I T

E O W A R D  R O O K

S E C R E T A R Y  T O
c o M M t s S t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 - 2 6 5 5

M R .  L E T S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2596

Mr. & I"lrs. Casper Van Bree
90 East Shore Road
Huntington Bay, New York

Dear Mr. & Mrs. Van Bree:

Please take notice of the DETERMfNA?ION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
sect ion(s) l l38 and 1243 of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h,ereto may be add.ressed to the undersigned.
fhese wil l  be referred to the proper party for
rep l y .

Very truly yours,

r,,-/U,"ryr'
Nicel G. Wriqht
HEARING oFFIEER

s Representat ive

Enc .

cc :  Pe t i t i one r ,
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

NEw VENDING CORPORATTON and
CASPER VAN BREE and VIVIA\I VAN BREE,

Each ind iv idual ly  and as a corporate of f icer

for  a  Revis ion of  a  Determinat ion or  for
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period January 1, L966 through
Oc tober  24 ,  L969 .

t

DETERMINATION

New Vending Corporation f i led an application for the redeter-

minat ion of  a  not ice o i  d .eterminat ion issued under  date of

December 2O,  1969,  of  sa les taxes due in  the amount  of  gL2,7A8.62

p lus  pena l t y  and  i n te res t  o f  $4 ,105 .79  f o r  a  t o ta l  o f  $16 ,8L4 .4L

under  Ar t ic le  28 of  the Tax Law for  the per iod January 1,  1966

through October 24, J:969

A hearing was duly held on September !4, Llt '12, dt the off iees

of the State Tax Commission, B0 Centre Street, New York, New York,

before Nigel  G.  Wr ight ,  Hear ing Of f icer .  I t re  appl icant  was rep-

resented by SoI  Kaplan,  P.A.  TLre Sales Tax Bureau was represented

by Saul  Heekelman,  Esq. ,  appear ing by Solomon Sies,  Esg.  A lso

present was Hyman Greenberg, $sq., of Bronx Oounty representing

New Island Vending Corporation, a subsequent transferee from

applicant, who was named in the determination in issue but vrho

had not  made a t imely  protest .

The record of said hearing

s ide red .

has been duly examined and

The issue in  th is  case

vending machines qual i fy  for

1115  (a )  ( I 3 )  o f  t he  Tax  Law .

rSSUE

is  whether  app l i can t ' s

the exemption provided

sales through

in sect ion



2-

FINDINGS OF FACT

l .  The determinat ion of  tax due. is  based upon an audi t

showing that applicant had sales made through vending machines

subject  to  sa les tax and purchases subject  to  use tax.  Credi t

was girnen for bax paid on ieturns which were f i led. The pur-

chases subject to use tax were the book value of vending machine

equipment acquired in January L966. Ttre amount thereof is not

in  d ispute (a la ter  sa le of  the business on October  24,  L969'

to New Island r/ending Corporation was found to be tax paid and

i t  i s  no t  i n  i ssue )

2.  Appl icant 's  sa les are made ent i re ly  through vending

machines.  Appl icant 's  audi ted gross sa les on i ts  books for

the period January 1, Lg66 through Octcber 24, 1969, \^,ere from

the  fo l l ow ing  sou rces :  c iga re t tes ,  55  .84%i  candy  ,  2L -6%;  soda ,

L4 .55%;  co f fee  ,  7 .L9%;  cakes  ,  . 59%;  and  ho t  f oods ,  "22%:

(Tlne coffee cakes. and hot foods amounting to B% of the value

of  sa les were exempt  f rom tax regard. less of  pr ice and were not

assessed .  )

3 .  l t re  i tems sel l ing for  ten eents or  less were candy,

soda,  cof fee and cakes,  account ing for  43.93%.of  the va lue of

total sa1es. Such items amount to a much higher proport ion

of sales in terms oi the number of sales btrt the exact amount

cannot be <letermined from the evidence produced.

CONCLUSIONS OF I,AW

A. A11 of  the ev ic lence adduced in  th is  case ind icates thaL

the appl icant  wa$ not  "pr imar i ly  engaged" in  making sa les of  i tems

of  ten eents or  less through h is  co in operated vending machines.

.Appl icant  is ,  therefore,  subject  to  tax (Tax Law sect ion 1115 (a)  (1 : )

B.  13re t ransfer  here in  quest ion was in  form,  a sa le and

not  a mere " repossession" .  EVen i f ,  however ,  i t  d id  const i tu te

) .
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a " repossessio-n"  under  a chat te l  mor tgage the t ransfer  would be

taxable as a "sa le "  und,er  the def  in i t ion of  sa le as a " t ransf  er

o f  t i t l e  o r  possess ion  o r  bo th . . . i n  any  manner  o r  by  any  means

wha tsoeve r  fo r  a  cons ide ra t i on . . .  "  (Tax  Law sec t i on  1101(b )  (5 )  ) .

Ttr is treatment of a repossession of 'b,angible property as a sale

for  purposes of  a  tax on the tangib le proper ty  i tse l f  is  to  be

dist ingu.ished from the treatment of a repossession under section

f l4 l (c)  o f  the Tax Law.  TLrat  sect ion under  cer ta in  condi t ions

imposes upon a t.ransferee the obligat, ion to pay the sales taxes

of  h is  t ransferor  which were incurred on t ransact ions in  the

ord inary course of  the t ransferor '  s  bus iness.  TLre 'bransfer  o f

property from the mortgagor to the mortgagee i.n satisfaction of

the l ien or  secur i ty  in terest  is  not  a  sa le wi th in  the meaning

of  that  sect ion.  T leat  does not ,  however ,  a f fect  the quest ion

o f  t he  t rea tmen t  o f  a  repossess ion  under  sec t i on  1101(b )  (5 ) ,

which is  the issue in  th is  case.

pETERMTIIj\TIOII

The determination uncler review is found to be correct and

i s  due "

DATED: Albany, New York

July  23,  1974

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


