
STATE OF NEW YORK
STATE TAX CO}O{ISSION

In the MaEter of the Pet i t lon

o f

DAVID MARKOWITZ
d/b/a CLOVER LEAF RESTAURANT

For a Redeterminat ion of a Def ic iency or
a Refund of Sales and Use
Taxes under Art ic le (s) 2g and 29 of the
Tax Law for the \tgnx(Ei Period 9/L/68
8 / 3 L  7 L .  _

AFFIDAVIT OF I.,IAILING
OF NOTICE OF DECISION
BY (gffE*}ERtrffD* MAIL

State of New York
County of Albany

JA}TET MACK ,  be ing  du ly  sworn ,  deposes  and says  tha t

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  23 td '  day  o f  l lay  ,  L975,  she served the  w i th in

Nottce of Decision (or Determination) by ftx:cfd6trdlX mail upon DAVID MARKOWITZ

d/b/a CI,OVER I,EAF
RESTAIIRANT

(oefxaesxxxlue}<xf9 the petitioner in the wiEhin

proceedlng, by enclosing a true copy thereof in a securely sealed Post,paid

lr trapper addressed as fol lows:
Mr. David Markowitz
d/b/a Clover Leaf Restaurant
Greenwich Avenue
Goshen, New York

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic lal  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the sa.id addressee is Ehe {coepxxs€tlolXloEa

*f)  pet l t ioner hereln and that the addreqs set forth on said r t ' raPper is the last

known address of the {osrser*xa$lp<at>otDc) Petitioner.

Sworn to before me thls / - \ \ .
' . T t  /

.  \ A . .  , ' l  l  i  " - t '
/

AD-1 .30  (1174)
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STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

BUILDtNG I ,  ROOM 2 t4 -A
STATE CAMPUS

ALBANY, N.Y,  12227

A R E A  C O O E  5 I 8

Df||!tDr Albanv
rry zt; tfflsYork

t&. nrvld frdtortts
Atb/t €lovcr lerf krtrunnt
Crcrnrl,ah lvonuq
Oorhln, trnr lorl:

Dcar llr. ' llrrkorLtt t

please take notice of the DtilAilIffttg
of  the State Tax Commiss ion enclosed herewi th.

3::ii:"t3f"rf$5'lf;l t8tr*"" that pursuant to
of the Tax Law, any

proceeding in court to review an adverse deci-
sion must be commenced within ( l  nOnBnt
f rom the daLe of  th is  not ice.

Any inquir ies concerning the computation of tax
due or  re fund a l lowed in  aecordance wi th  th is
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
Ttrese wil-I  be referred to the proper pirty for
reply .

Very t ru ly  yours,

E n e .
Itgrl 6. Hr!,Eht
HEARING OFFTCER

Law Bureau

S T A T E  T A X  C O M M I S S I O N

H E A R I N G  U N I T

E D W A R O  R O O K

S E C R E T A R Y  T O
c o M M t S s t o N

A O D R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 A 9 6

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f
DAVTD I4ARKOWITZ

d/b/a CLOVER LEAF RESTAURANT

for a Hearing to Review a Determination
of  Sales and Use Taxes under  Ar t ic les 28
and 29 of the Tax Law for the period
September 1,  1968,  through August  31,  L97L.

DETERIVIINATION

David Markowitz dJb/a Clover Leaf Restaurant, Greenwich

Avenue, Goshen, New York, f i led an application under section 1138

for a hearing to review a determination of sales and use taxes

due under Art icles 28 and 29 of the Tax Law for the period

September 1,  1968,  through August  31,  I97L.

Ttre determination under review was issued under date of

March 22,  L972,  under  Not ice No.  90,748,201 and is  in  the amount

of  FL,462.98 p lus penal ty  and in terest  o f  $412.15 for  a  to ta l

o f  $ I , 875 .  13 .

A hear ing was duly  held on August  6 ,  1974,  at  the of f ices

of the State Tax Commission, l}uo Wor1d Trade Center, New York,

New York, before Nigel G. Wright, Hearing Off icer. TLre applicant

appeared but was not represented. TLre Sales Tax Bureau was

represented by Saul Heckelman, Esq., appearing by James A. Scott,

Esq.

The record of said hearing has been duly examined and

considered.



2

rssuEs

IYre issues in  th is  case are (A)  the l iab i l i ty  o f  appl icant

to pay over to the State the amount of tax col lected from

eustomers and (B) the proper estimate of applicant's nontaxable

sal -es when appl icant  does not  have proper  records of  sueh sa les.

FINDINGS OF FACT

1.  Appl icant  in  par tnership wi th  h is  wi fe  operates a

restaurant in Goshen, New York.

2. Applicant had reported on his sales tax returns separate

f igures for  gross and taxable sa1es.  The nontaxable por t ion of

gross sa les amounted to  $86,948.00 for  the three-year  per iod

under  rev iew or  22.L% of  the gross sa les repor ted.

3 .  The  taxes  amoun t ing  to  $L ,462 .98 ,  asse r ted  to  be  due ,

consis t  o f  $16I .88 as taxes accrued and unpaid on appl icant 's  books

and  $1 ,301 .18  as  the  tax  l i ab i l i t y  on  bo th  add i t i ona l  t axab le

pu rchases  o f  $2 ,655 .00  and  add i t i ona l  t axab le  sa les  o f  $42 ,952 .OO.

4.  TLre aeerual  o f  $161.80 represents the d i f ference between

tax collections as recorded on applicant's books and the tax paid.

over to the State with returns. The tax paid over was computed

as the total amount of gross sales mult ipl ied by the statutory

tax rate. TLre exeess tax aeerued represents the excess over the

statutory rate col lected from customers under the bracket schedules.
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5.  Appl icant  does not  contest  the tax due on purchases.

6. Applicants recorded al l  sales on guest checks and on a

cash regis ter  tape.  He has not  re ta ined h is  guest  checks.

Applieant had one cash register. He would r ing up sales which

he believed were taxable on "key l" and the related tax on

"key 2". TLre applicant would r ing up sales which he thought were

nontaxable on "key 3" .  rhe regis ter  prov ided a to tar  for  each

transaction and it .  accumulated separate totals for taxable sales

and tax paid.

7.  Appl icant  found i t  impract ica l  to  issue separate guest

ehecks to each person. He issued them to each table or group

of persons. Ttre waitress would note on the check the number of

people being served. Itre person at the cash register would

divide the total on the guest check by the number of people and

i f  the resul t  was under  one dol lar  would consider  the whole

amount  to  be nontaxable.  r f  the resul t  was one dol lar  or  more,

the whole amount r/ 'ras eonsidered taxable. No attempt was made

to determine if  any individual purchased items total ing one

dol Iar  or  more.

B. Applicant had recorded sales of soft drinks as nontaxable.

Ttrese, however, are not included in the determination of tax due.

9. Applicant asserts that he had recorded as taxable the

fu l l  pr ice of  c igaret tes sord,  incruding the amount  of  exc ise

tax thereon. This, however, was not raised at the hearing and
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the sr-rbstantiat ion of the claim is not apparent from the records

in  th i s  case .

10. Thre auditor tested the cash register tape for one day,

September 28, 1970. The auditor examined the day's cash register

tape which l isted 80 items. He did not further examine the 61

items under one dollar to determine if  any could be for taxable

items. He found 19 it ,ems of one dollar or more on this tape

and eonsidered them to be taxable sales. Of these, four i tems

t^tere one dollar even and three items were over two dollars. TLre

nineteen i tems tota led $13.00 and were 49.4% of  the nontaxable

sa les  o f  f l 4 .O2  as  reeo rded  i n  app l i can t r s  cash  rece ip t s  book .

Ttre auditor, for purposes of the determination of tax, disal lowed

nontaxable sales for the three year period to the extent of 49.4%.

CONCLUSTONS OF LAW

A. l lhe applicant must pay over to the State aII amounts

collected as tax from eustomers even when that amount exceeds the

statutory  rate.

B. the applicant owes some tax. T'he audit herein, however,

is only an aid in computing how much is due. It  is certain that

at  least  some of  the sa les inc luded both in  appl ieant 's  records

and in the audit as taxable hrere, in fact, nontaxable sal-es of

less than one dol lar  a  person.  ILre d isa l lowance of  nontaxable

sales wi l l  be reduced f rom 49.4% to 3O%.
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The determination under review is erroneous in part and is

redetermined to be an amount to be computed to reflect this

$983 .28  w i th  i n te res t  t o  t he  da te  the reo f  o f  g222 .38  fo r  a

totar  o f  $L,2o5.66 together  wi th  such fur ther  in terest  a t  the

min imum rates as prov ided in  sect ion 1145 (a)  o f  the Tax Law.

DATED: Albany,
May 23 ,

STATE TAX COMMISSION

\ , -

\\-ffi^ )L*-.^.-
COMMISSIONER

New
L975

York


