
STATE OF NEW YORK
STATE TAX COMT'IISSION

In  the l la t ter  of  the Pet i t ion

o f

BEN$JAT4IN KOWALSKI

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Sales and Use

Taxes  unde r  A r t i c l e  ( s )  28  &  29  o f  t he
Tax Law for:&x>SeaxXp0 June 17 , 1968

S taLe  o f  New York
County of  Albany

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY €AICXDF'T8g) MAIL

Katherine D. Manly ,  be ing  du ly  sworn ,  deposes  and says  tha t

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age,  and thaL on the 6th day of  March ,  L975 ,  she served the wi th in

Notice of *xxiioiixxxfu Determination) by {oel:ttrtrt€frI mail upon Benjamin

Idowalski :(xepoexffianixer)of* the petitioner in the wiEhin

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

r^/rapper addressed a.s fol lows: Mr. Benjamin . f .  I {owalski
501 Rano Boulevard
Vestal ,  New Yorl< 13850

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Thar deponent further says that the said addressee is the {t.rFeesl'tfEe{rlxg

xOOg pet i t ioner herein and that the address set forth on said wrapper is the last

knornrn address of the >(xrpueerexaad:cl$o€<xk$ petitioner.

before me th is

o f  March  ,  19  75 .

AD-1 .30  ( r / 74 )



STATE TAX COMMISSION

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9 ,  ROOM 21+A
STATE CAMPUS

ALBANY,  N .Y ,12227

A R E A  C O D E  5 I 8

s T A T E  1 A X  C O M M t g S t O N

.  
H E A R T N G  U r { t T

E O I V A R O  R O O K

S E C R E T A R Y  T O
c o M M t s 9 t 0 N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 5 5 5

M R .  L E I S N E R  4 5 7 - 2 6 3 7

MR.  COBURN 457 '2695

ffis,nf,tturs
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

D11EDr Albany, New York

Hrr6h 6r t9?5

l&. Ef[JoEdn it. btnldrl
5OI nrno bulavnrC
Vrrltlr fff &dr 13830

Derr llr. ftrrnlrttL r

Please take notice of the lrtclutnlttOn
of  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
Sect ion(s)  t13:g rnd I2C3 of  the Tax Law,  any
proceeding in couit to review an adverse deci-
sion must be commenced within 4 rcngfff rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h_ereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper pirty for
rep1y.

('

Verlf truly yours,

Bureau

AD- r .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Application

o f

BETIiTzu4:TN KOWALSKI

for a Revision of :r Determination or
for Refund of Sales and Use Taxes
under Art icles 28 :rnd 29 of the Tax
Law for the Period June L7, 1968
through August 16, 1968.

Was the ta><payr3r

35 foot boat which l :e

Applicant, Berrjamin Kowalski, applied for a revision of a

determination or for refund of sales and use taxes under Art icles

2A and 29 of the Tarx Law for the period June !7, 1968 through

Augus t  L6 ,  1968 .

A formal hearing was held at the off ices of the state Tax

Commission, Binghamton, New york, orr June 24, 1973, before

L. Robert Leisner, Hearing off icer. The taxpayer appeared

personally and the sales Tax Bureau was represented by saur

Heckelman,  Esq. ,  ( . fames A.  Scot t ,  Esq.  ,  o f  counsel )  .

ISSUE

DETERMINATION

ent i t led to  a refund of  sa les tax on a

returned to the seller?

FINDINGS OF FACT

I.  The taxpayer ,  Benjamin Kowalsk i ,  pa id 9360.00 in  New

York State sales tax on a yacht on June L7, 1968.



2 -

2.  A Not ice of  Denia l  o f  h is  sa les tax refund c la im was

issued on March 6, 1969, against the taxpayer under Claim No.

3003 .

3. The taxpayer applied for a revision of the sales tax

refund denial determination.

4. The ta:<payer, a Coast Guard Commander, on his retirement

purchased a 35 foot Ctrr is Craft Clipper boat on June L'7, 1968,

f rom a boat  mar ine se l ler  for  $18,000.00 and executed bank f inancing.

5. TLre ta:rpayer, orr a shakedown cruise, immediately ran into

troubles and disputes over bent shafts and propellers, which con-

dit ions were not in any way apparent when the yacht had been idled

at  docks ide.

6. Addit ionally, the taxpayer and the selIer developed strong

misunderstandings about dry-docking and winter storage, open and

covered.

7.  F ina l ly ,  a f ter  the taxpayer  and h is  wi fe  d iscussed.  the

matter, the taxpayer took the yacht back to the seller and left

i t  there.

B. Tlrereafter, the taxpayer received a ful l  refund of the

$ I8 ,000 .00  sa les  p r i ce  and  $200 .00  fo r  t he  p rope l l e r  sha f t s  he

insta l led,  but  the seI ler  d id  not  re fund the sa les tax of  $360.00.

9. The Sales Tax Bureau denied the refund because there were

certain t i t le documents issued to the ta4payer and subsequently

to a new purchaser who purchased the yacht from the boat marina

sel ler .  On a l l  the facts ,  the yacht  was returned to the se l ler

and the sale cancelled as well as the bank f inancing terminated.
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CONCLUSIONS OT' LAW

A. Tlae sale contract was cancelled and the yacht was

returned to the seller, under section 1132 (e) of the Sales Tax

Law.

B.  f t re  sa les tax of  $360.00 shal l  be refunded to the tax-

payer with interest, to the date of refund.

DATED: Albany, New York

March 6,  1975

STATE TAX COMMISSION

PRESIDENT

SSION

COMMISSIONER


