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STATE OF NEI{ YORK
STATE TAX COWISSION

cation
:

o f
:

ALLIED PI,ASTERING CO., INC.
:

For a Redeterminat ion of a Def ic iency or
a Refund of Sales and Use :
Taxes  under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the *xx{sl Periods :
e/L/65 throush 2/29/68

AFFIDAVIT OF MAILING
oF NorrcE oF HCT[SI#{ EETERMINATION
BY @ICXISI8E) MAIL

Sta te  o f  New York
County of Albany

.]ANET MACK , being duly sworn, deposes and says Ehat

she is an employee of the Depa.rtment of Ta.xat ion and Finance, over 18 years of

age, and that on the 17th day of December ,  1975 ,  she served the withln

Notice of Sdlil<iXDtffi (or Determination) by (6d$uf8&td) mail upon Allied Plastering

Co. ,  I nc , e*Xfgee1ggg:tftugf) the petltioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postpald

l r rapper  addressed as  fo lLows:  A l t ied  P las ter ing  Co.  r  Inc .

10  F iske  P lace
Mount Vernon, New York 10550

and by deposit lng same encLosed ln a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off lce Department withln the State of New York.

That deponent further says that the said addressee ls the (rrpoerxBeutfE

SD pet l t ioner hereln and that the address Bet forth on said l t rapPer le the lest

known address of the (1€firt||tltailD{q9u)ro{g{:lhcr) petltioner.

Sworn to

1 7 t h  d a y

before me thls

of December ,  L975

AD-1.30  (L174>



STATE OF NEW YORK
STATE TN( COMI'{ISSION

In the l' latter of

o f

the )OtrKffDO[ Appl ication

AI,LIED PI,ASTERING CO., INC.

For a Redetermlnat lon of a Def ic lency or
a Refund of Sales and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the tltaxfg)Periods
8/I/6s throush 2/29/68

AFFIDAVIT OF MAILING
OF NOTICE OF DB*XION
BY (CXXNDilM) MAIL

DETERMINATION

State of New York
County of Albany

JANET MACK , being duly sworn, deposes and says Ehat

she is an empLoyee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the ]T th  day  o fDecember  ,  1975,  she served the  w i th in

Notice of lS5ElftXD6t{ (or Determinatlon) by (mot*fi.Fd) mail upon Vincent Colletti

( representat ive of)  the pet l t loner in the withln

proceeding, by encLosing a true copy thereof in a eecurely sealed postpald

vrrapper addressed as foLl-ows :  Mr. Vincent Col let t i
A l l ied  P las ter ing  Co. ,  Inc .
10  F iske  P lace
Mount Vernon, New York 10550

and by deposlt ing same encLosed in a postpald pioperly addressed wrapper Ln a

(post of f ice or off ictal  deposltory) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says tha.t  Ehe said addressee is the (representat lve

of) pet i t ioner hereln and that the address set forth on satd l t raPPer is the laet

known address of the (representat lve of the) pet l t loner.

Sworn to before me thls

l7t.}tday of December

(L l74 )

,  Lgs.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUtLDING 9,  ROOM 107
STATE CAMPUS

ALBANY, N,Y,  12227

A R E A  C O O E  5 I 8

*,!Dt Albany, New York
Drolbr 17r lt?t

lll||d trr|t*rql Go", lm.
to ttaft. tlror
fru|ill lffilotrr Ir roat

Itntlmr

Please take notice of the D;ilRnnilIil
o f  the State Tax Commiss ion enclosed herewi th.

3 : : i i : " I 3T tfsf 'lfi f frr'd' " l? . ..n 5 " i : x " l:* :" " "y

s t A T E  T A X  C O M M T S S I O N

H E A R I N G  U N I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c o M M t s s t 0 N

A O O R E S S  Y O U R  R E P L Y

M R .  W R I G H T

M R .  C O B U R N

M R ,  L E I S N E R

(s r8 )  m
It?*tl!O

proceeding in  cour t  to
sion must be commenced
from the date of  th is

review an adverse deci-
wirhin I mtDr

not ice .

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
T'hese wiI l  be referred to the proper party for
reply

Enc
6ffin
OFFICER

Pet i t i one r '  s  Represen ta t i ve
Law Bureau

f s

A D - 1 . 1 2  ( 8 / 7 3 )
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STATE OF' NEW YORK

STATE TAX COMMISSION

I n  t h e  M a t t e r  o f  t h e  A p p l i c a t i o n

o f

ALLTED PLASTERTNG CO. ,  INC.

f o r  R e v i s i o n  o f  a  D e t e r m i n a t i o n  o r  f o r
Refund o f  Sa les  and Use Taxes  under
A r t i c l e s  2 8  a n d  2 9  o f  t h e  T a x  L a w  f o r
the  Per iods  B/L /65  th rough 2 /29 /6a .

DETERMINATION

App l i can t ,  A l l i ed  P las te r i ng  Co . ,  I nc . ,  20  Eas t  F i r s t  S t ree t ,

Mount  Vernon,  New York 10550,  appl ied for  a  rev is ion of  a  determinat ion

o r  f o r  re fund  o f  sa les  and  use  taxes  under  A r t i c l es  28  and  29  o f  t he

Tax Law for  the per iods B/L/65 through 2/29/68.

A  fo rma l  hea r inq  was  he ld  a t  t he  o f f i ces  o f  t he  S ta te  Tax

Commiss ion,  a t  B0 Centre Street ,  New york,  New York,  on December B,

L97L ,  be fo re  L .  Rober t  Le i sne r ,  Hear ing  O f f i ce r .  The  taxpaye r  was

represented by Vincent  Col le t t i  and the Sales Tax Bureau was represented

by  Sau I  Hecke lman ,  Esq . ,  (A lexander  We iss ,  Esg .  o f  counse l )  .

ISSUES

I .  Were  the  app l i can t ' s  subcon t rac t  ag reemen ts  w i th  Tu rne r

Construct ion Company pre-ex is t ing lump sum contracts?

I I .  I s  t he  S ta te  Tax  Commiss ion  es topped  f rom deny ing  the

app l i can t ' s  re fund  app l i ca t i on?
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FIIIDINGS OF FACT

l .  The  t axpaye r ,  A1 l i ed  P las te r i ng  Co .e  I nc . ,  t ime l y  f i l ed

a refund appl icat ion for  New York State sa les and use tax returns

for  the per iods B/L/65 through 2/29/68.

2 .  On  November  15 ,  1968 ,  a  den ia l  o f  a  po r t i on  o f  t he  re fund

c la imed  was  i ssued  by  the  Sa les  Tax  E lu reau  i n  the  amoun t  o f  $3 ,782 .67 .

3 .  The  taxpaye r  made  a  t ime ly  app l i ca t i on  fo r  a  rev i s ion  o f

the  pa r t i a l  den ia l  o f  i t s  re fund  c la im .

4.  On February 15,  1963,  Turner  Construct ion Company ( turner)

entered in to a contract  wi th  the Uni ted States of  Amer ica through the

Genera l  Se rv i ces  Admin i s t ra t i on  (CSa)  fo r  t he  cons t ruc t i on  o f  ce r ta in

Federa l  bu i ld ings in  New York Ci ty .  Said contract  conta ined the

fo l l ow ing  p rov i s ion  under  the  t i t 1e ,  "Mod i f i ca t i on  o f  Genera l

Cond i t i ons ,  l - 09  Taxes  " .

"  (C)  (1)  I f  the contractor  is  requi red to  pay or  bear
the  bu rden  .  .  .  ( i i )  o f  an  i nc rease  i n  ra te  o f  any
tax or  duty ,  whether  or  not  such tax or  duty  was exc luded
f rom the  con t rac t  p r i ce ,  o r  o f  any  i n te res t  o r  pena l t y
thereon,  the eontract  pr ice shal l  be correspondingly
i nc reased :  .  .  . t '

5 .  On  Sep tember  18 ,  L964 ,  t he  app l i can t ,  A l l i ed  p las te r i ng

Co . ,  f nc . ,  en te red  i n to  subcon t rac t  ag reemen ts  w i th  Tu rne r  f o r

p laster ing and spray on f i reproof ing work.  Both contracts  conta ined

prov i s ions  o f  i den t i ca l  l anguage  denomina ted  as  pa rag raph  13 ,
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"Add i t i ona l  P rov i s ions  "  i n  t he  f i r ep roo f i ng  ag reemen t  and  as

pa rag raph  20 ,  "Add i t i ona l  P rov i s ions "  i n  t he  p las te r i ng  ag reemen t .

These  p rov i s ions  s ta ted  as  fo l l ows :

"The Contract  considerat ion inc ludes New York Ci ty  Sales
and  Use  Tax  a t  t he  ra te  i n  e f fec t  p r i o r  t o  f i l ne  1 ,  1963 .
Any  i nc rease  i n  the  ra te  o f  t h i s  t ax  sha1 l  resu l t  i n  an
increase in  the contract  pr ice in  accordance wi th  the
p rov i s ions  l i s ted  under  Mod i f i ca t i on  o f  Genera l  Cond i t i ons
parag raph  l -O9  en t i t l ed  "Taxes . "

6.  On or  about  October  14,  1968,  Turner  received a State Tax

Commiss ion  de te rm ina t i on  g ran t i ng  sa les  tax  re funds  based  on  a

character i "zaLion of  the genera l  contract  wi th  the GSA as a pre-

ex i s t i ng  l ump  sum con t rac t  pu rsuan t  t o  sec t i on  t I 19  (a )  (3 )  ,  Tax  Law.

This  determinat ion was d isavowed by the State Tax Commiss ion andr  on

December IB,  L969,  the Sa1es Tax Bureau issued a Not ice of  Determinat ion

against  Turner  in  order  to  recover  the refunded amount .

7 .  The  app l i can t  pa id  a l l  sa les  taxes  fo r  ma te r ia l  pu rchased

for  the respect ive pro jects  and f i led for  re funds pursuant  to

sec t i on  I I t 9  (a )  (3 )  ,  Tax  Law.  A f te r  den ia l  o f  re fund  and  app l i ca t i on

fo r  rev i s ion  o f  den ia l ,  a  con fe rence  was  he ld  be tween  app l i can t ' s

rep resen ta t i ve ,  V ineen t  Co l l e t t i r  dnd  a  rep resen ta t i ve  o f  t he  Sa les

Tax  Bureau  on  January  28 ,  L969 .  A t  t ha t  mee t ing ,  Mr .  Co l l e t t i  s ta ted

that  Turner  had received i ts  sa les tax refund nursuant  to  sect ion

1119 (a)  (3)  .  The Sales Tax representat ive ind icated he would recommend
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approva l  o f  t he  app l i can t ' s  re fund  to  the  S ta te  Tax  Commiss ion .

B.  On November I0 ,  L97O, the appl icant  received a subcontract

in format ion le t ter  f rom Turner .  This  le t ter  s tated that  Turner  had

made f ina l  payment  and that  the appl icant  waived any fur ther  c la ims

against  Turner  for  New York Ci ty  or  State sa les taxes.  Appl icant

accepted these terms on November 16,  L97O. The appl icant  re l ied,

i n  pa r t ,  o r l  t he  i n i t i a l  de te rm ina t i on  o f  t he  Commiss ion  i nvo l v ing

the Turner  refund and on the s tatements of  the Sales Tax representat ive

in  accep t i ng  the  re lease  o f  f u r the r  c la ims  aga ins t  Tu rne r .

CONCLUSTONS OF I,AW

A.  Tha t ,  t he  subcon t rac t  ag reemen ts  fo r  p las te r i ng  and  f i r e -

proof ing were not  pre-ex is t ing lump sum contracts .  Under  sect ion I l19,

Tax Law,  a pre-ex is t ing lump sum contract  must  be a contract  for  the

construct ion of  improvements to  rea l  proper ty  under  which the amount

payable to  the contractor  or  subcontractor  is  f ixed wi thout  regard

to the costs  incurred by h im in  the per formance thereof .  Clear ly ,

the tax escalat ion c lauses present  in  both a<l reements remove the

agreements f rom the lump sum category.  These c lauses peg the f ina l

payment  f igures to  a var iab le t ied to  per formance costs .  The

subcontract  agreements were not  f ixed and were dependent  on per formance

cos t s .



B. That ,  the State Tax Commiss ion is  not  estopped f rom denying

the instant  re fund appl icat ion.  A State agency or  body cannot  be

estopped to asser t  i ts  governmenta l  power as to  acts  wi th in  i ts

governmenta l  capaci ty .  Fur thermore,  the appl icant  d id  not  prove that

i t  re l ied predominant ly  on the in i t ia l  Turner  refund determinat ion

and the favorable recof l rmendat ion of  the Sales Tax Bureau representat ive

in  i ssu ing  i t s  re lease  to  Tu rne r .  I n  any  even t ,  t he  app l i can t ' s

re l i ance  was  no t  reasonab le .  The  i n i t i a l  f avo rab le  de te rm ina t i on

fo r  Tu rne r  d id  no t  p rec lude  a  d i f f e ren t  resu l t  i n  t he  app l i can t ' s

case which was st i l l  pending.  A favorable recommendat ion f rom an

agent  could not  b ind the Commiss ion as to  i ts  f ina l  determinat ion

and therefore,  could not  reasonably  suppor t  the appl icant 's  re l iance

the reon .

C .  The  app l i ca t i on  i s  den ied .

DATED: Albany-, New York

December 16,  L975

STATE TAX COMMISSTON

COMMISSIONER


