
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f

o f

che 0GIH[XIdt!(
Application

AUBURII CnoWN rIRE Co.r Il{C.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Sales and Use
Taxes under  Ar t ic le  (s)  28 and 29 of  the
Tax Law for the ffifGnPenLod

8/L/6d - </3L/67.

Sta te  o f  New York
Coun ty  o f  A lbany

JANET T,IACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

age,  and tha t  on  the  2nd day  o f  Decembe: r  ,  L975,  she served the  w i th in

Notice of XFXX,OOOffifi Determination) by tfiXmlg[il*X mail upon AUBURI{ CROWN

TrRE C0., r l{c. Mthe pe t l t ioner  in  the  w i th in

proceed inB ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

wrapper addressed a,s fol lows: Auburn Crnown Tlne Co.e Inc.
5 Garden Street
Aubunn, New Yonk 1302L

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

That deponent further says that. the sa.id addressee is Ehe ff i1ggffiXtrye

{$ (  pe t i t i one r  he re in  a .nd  tha t  t he  add ress  se t  f o r t h  on  sa id  $ t raPPer  i s  t he  l as t

known address of  the f f i  Pet i t ioner .

Sworn to before rne th is

2nd day of Decemben , Lg1ig

AFFIDAVIT OF MAILING
OF NOTICE OF I8XXNEilTDETERII{INATTON
BY &iEFXIilIEnI iqnrl

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEI^I YORK
STATE TAX COMMISSION

In rhe l"larrer of rheffiEf,x!ffi
Appllcation

o f

aUBURS CR01{N TrRE Co.r llrc.

For  a  Redeterminat j -on  o f  a  Def ic iency  or
a Refund of Sales an4 USe
Taxes under  Ar t i c le  ( "PB and 29  o f  the
Tax Law for the XEXTH Peniod

8/L/69 - 5/3L/67.

AFFIDAVIT OF MAILING
OF NOTICE OF X!(ffiXItrDETERMIITATIOIT
BY fixxlXgmnx MArL

Sta te  o f  New York
County of  Albany

JAI{BT MACK ,  be ing  du ly  sworn ,  deposes  and says  tha t

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on theZnd. day of Degembeff ,  L9  75 ,  she  served the  w i th in

Notice of X$Xli06pCf,iffiDetermination) bvXf,f,qgQfi(ffi mail upon WILLIAI,I GOLDMAN, ESQ.

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

hrrapper addressed a.s fo l lows:  Wt lL la"m Goldman,  Esq.
Ll1l1 Genesee Street
Auburn, New York ]3O2L

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l - y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i aL  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S taEe  o f  New York .

Tha . t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta tLve

o f )  pe t i t i one r  he re in  a .nd  tha t  t he  add ress  se t  f o rEh  on  sa id  w rappe r  i s  t he  l as t

known  add ress  o f  t he  ( rep resen ta . t i ve  o f  t he )  pe t i t i one r .

Sworn

2nd

before me th is

of Decembe:r

t o

d a y 1e75.

A D - 1 . 3 0  ( L / 7 4 )
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STATE TAX COMMISS]ON

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM I07
STATE CAMPUS

ALBANY, N,Y.  12227

A R E A  C O O E  5 I 8

DltlFf Albany, New York

Drdrr &1 LgTg

t

S T A I E  T A X  C O M M T S S T O N

X E A R I N G  U N I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c o M M t S s r o N

A O O R E S S  Y O U R  R E P L Y

M R .  Y Y R I G H T

M R ,  C O B U R N

M R .  L E I S N E R

( 5 1 8 )  4 5 7 - 3 3 3 6

&rDct Crm lll,rr Gf. r tB.
5 Oudm tctr.t
Itrh*t, lrr tsl f30ef

frntlnrnr

Please take
of the State

not ice  o f  the
Tax Commission enclos i i iewith.

Please take fur ther  not ice that  pursuant  to
Section(s) l13E anil UI13 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 11 nthf
f rom the date of  th is  not ice.

Any inqui r ies concern ing the computat ion of  tax
due or refund al lowed in accordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to ttre undersigned.
These wi l l  be referred to  the proper  par ty  for
rep l y .

Very tqu ly  yours,

i  ) ,  / )
/ ,  . / i \  , i  / ,  

' .
I' l( '  [\ d Lt'"- ' i  '  L' '  ' ]  rt ' \

&., roilnt Isln
Enc. HEARING OFFTCER

cc :  Pe t i t i one r ' s  Rep resen ta t i ve
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Application

o f

AI'BURN CROWN TIRE CO., fNC.

for a Revision of a Determination or
for a Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for the Period August I,  1965
through May 31,  L967.

DETERI{INATION

Appl icant ,  Auburn Crown Ti re Co. ,  Inc. ,  5  Gard.en Street ,

Auburn, New York 1302I, applied for a revision of a determination

or for refund of sales and use taxes under Art icres 28 and, 29

of the Tax Law for the period August 1, 1965 through May 3I, 1967.

A formal hearing was held at the off ices of the state Tax

Commiss ion,  Syracuse,  New york,  or r  June 29,  1972,  before

L. Robert Leisner, Hearing off icer. TLre taxpayer appeared by

wilr iam Goldman, Ese. and the sales Tax Bureau appeared by

saur  Heckerman,  Esq. ,  (A lexander  weiss,  Esq.  o f  counsel ) .

ISSUES

I- Was the applicant entit led to a manufacturing exemption

on the purchase and rentar of equipment used in the appricant's

product ion of  re t read t i res on the appl icar t 's  and i ts  customer 's

own t i re  cas ings pursuant  to  sect ion l1 I5 (a)  ( fZ)  o f  the Tax Law?



2 -

II- Was the applicant entit led to a manufacturing exemption

for  purchases of  e lect r ic i ty  and ut i l i t ies  for  the same operat ions

pursuant  to  sect ion 1115 (c)  ?

FTNDINGS OF FACT

1.  The taxpayer ,  Auburn Crown Ti re Co. ,  Inc. ,  t imely  f i led

New York State sales and use tax returns for the period August I,

1965 through May 31,  L967.

2-  A Not ice of  Determinat ion for  sa les and use taxes

including penalt ies for the period August l ,  Lg65 thrcugh May 3r,

L967,  was issued on october  5,  1967,  against  appr icant  under

No t i ce  No .  15 -0559548 .

3. The taxpayer applied for a revision of the determination

of  the def ic ienc ies in  sa les tax.

4. Ttre taxpay"r operates a t ire retreading faci l i ty located

on Garden street in the city of Auburn, New york. cord bodies

of used t ires are brought to taxpayer's prant where new layers

of rubber tread vtere aff ixed to the exist ing cord bodies. I tr is

faci l i ty was able to accommodate both truck and passenger car

retreading. Drring the period in question, approximately L6%

of taxpayer's retreading involved Lruck t ires while 84% lnvolved

passenger  car  t i res.

5.  Dur ing the per iod in  quest ion,  i t  was taxpayer ,s  genera l

policy to purchase used cord bodies, retread them, and then offer

them for  resare.  rn  the case of  passenger  car  re t reads,  th is

por icy was st r ic t ry  adhered to .  rn  the case of  t ruck t i res,
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however, the taxpayer arso received cord bodies for custom

retreading. ownership of the cord body was returned by the

customer and the taxpayer performed a retreading service for

the part icular customer.

6. The retreading operation required the use of special ized

machinery and the consumption of great quantit ies of electr icity

and gas. The same machinery was utir ized for the custom and

non-custom retreading.

ONCLUSIONS OF LAW

A. That the appl- icant i-s not entit led to a manufacturing

exemption on the purchase and rental of equipment used in the

applicant's production of retread t ires. Ttre language of section

1115 (a)  ( I2)  in  force dur ing the taxable per iod in  quest ion requi red

that the purchased or rented machinery and equipment be used

directly and exclusively in the production of tangible personal

property. The fact that applicant engaged in the custom retreading

of t ires owned by the respective customers indicates a non-exclusive

use of the machinery and equipment in question. Ttrerefore, the

taint of this non-production use involving no resare of the

retreaded t ire prevents the application of the exemption of

sec t i on  1 I t 5  ( a )  ( f 2 ) .

B. That the applicant is not entitred to a manufacturing

exemption on the purchases of electr icity and uti l i t ies for the

ret reading operat ion.  sect ion 1115 (c)  requi res that  the use or
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consumption of the gas or electr icity be directly and exclusively

in the production of tangibre personar property. Ttre customer

retreading of the t ires of certain customers is a non-production

service. The productive use is therefore non-exclusive and the

exemption of sect, ion fII5 (c) does not apply.

C. That the applicant acted in good faith in the preparation

of  h is  tax returns for  the per iod in  quest ion.

D. l lhat the application of Auburn Crown Tire Co., Inc. is

denied to the extent of upholding the assessment of addit ional

sales tax and interest. The application is granted as regards

the caneel la t ion of  assessed penal t ies.

DATED: Albany, New York
December 2, l97S

\\,r^,h^ \tou*.-.-

TATE TAX COMIVIISSION

COMMISSIONER

COMMISSIONER


