
SUBJECT:

MEMORANDUM

Commissioners TUIIy and Manley

Commissioner Koerner

Big Apple Events, Inc.

A proposed determination has been submitted by Hearing Officer,
Nigel G. Wright, concluding taxpayer was not subject to sales tax
for tickets sold in connection with an Art Deco Exposition held at
Radio City Music HaIl between January 30 - February 3, L974, inclusive,
upon the ground that in conjuncticn therewith, movie pictures were
being exhibited in said theater.

Taxpayer rented out about half of the space of the foyer and the
ground lounge of Radio City Music Hall to 38 exhibitors for a fee.
He leased a number of old-time movies which had been very popular,
such as,  "The Informerr"  "Tom Sawyerr"  "Top Hatr"  "K ing Kongr"  e tc . ,
al l  f i lms that had opened at Radio City in the 1930's, and then
advertised in movie and entertainment magazines for the exposition
and a salute to Radio City's greatest hits of the 30's.

The exhibit ion included, a Jiggs smokestand, f igurines of Mickey
Mouse, a Bakeli te bubble necklace, a bronze maiden, a stainless steel
reindeer, a blue glass mantel, Camil le Faure's cubist enamels, Rene
Lalique's frosted glass vases, Jean Puiforcat 's si lver teapots and
Ruhlmann's ivory-embell ished furniture, as well as other i tems.

It was a very successful show. The average attendance was from
3,000 to 4,000 for  each showing of  a  f i lm.  The pr ice of  the t icket  was
$3.50 at  the door  and $2.50 by advance sa le.  There is  no ev idence that
anyone attended just to view the exhibition and not the movie.

The event in question, while
picture theater, was not primarily
determination under review is not
the proposed determination.

it took place in a legitimate motion
a motion picture exhibition. The
correct and I hereby dissent from

\

V\Um" lC*",*-,
Commissioner

May  9 ,  1975
Attachment - file

WYA



STA.TE'OF NEW YORK
STATE TAX COMMISSION

In the t"laEter of the Petition

o f

BrG APPLE EVEl\lllS , rNC.

For a Redetermlnat ion of a Def ic iency or
a Refund of Sales and Use Taxes

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (dgIElIHI) MAIL

Taxes under Art icle ( i l  28 and 29 of the
Tax Law f or the lffip)period January :36,
1974 throuqh Februarv 28, 1974. 

-

State of New York
County of Albany

JANET MACK , being duLy sworn, deposes and says Ehat

she ls an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 14th day of ,July '  Ig75 ,  she served the wlthin

Norice of :EaSsOox So(Determination) by (reoc8,:ffiexl) maiL upon Big Apple Events, Inc.

kxpoecrxra$i,xmof) the petitioner in the wlthin

proceeding, bI enclosing a true copy thereof in a securely sealed postPaid

nrrapper addressed as fol lows: Big Apple Events, Inc.
52 MacDougal Street
New York, New York 10012

and by deposlt ing same encLosed ln a postpald properLy addressed wrapper in a

(post of f ice or off ic ia. l .  depository) under the exclusive ca.re and custody of

the United States Post Off lce Department withln the StaEe of New York.

Tha.t deponent further says that the sa.id addressee is the Qtrpoectr!(ilb{Drlt

ED pet i t ioner hereln and that the address set forth on sald r i l rapper is the laet

known address of the (ncfxpsenfsdxn>rp6<:thg) petltloner.

Sworn to before me this

AD-1 .30  (L174)



STATE'OF NEI,I YORK
STATE TAX COMMISSION

In  the MaLter  of  the Pet i t lon

o f

BIG APPLE EVENTS, INC.

For  a  Redetermtnat ion  o f  a  Def ic lency  or
a Refund of Sales and Use
Taxes under  Ar t i c le (s )  Zg  and 29of  the
Tax Law for the tellrr{g* Period
ilanuary 30, L974 through February

State of New York
County of Albany

,JANET MACK

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
sv @fiClqFffS) MAIL

,  be ing  du ly  sworn ,  deposes  and says  tha t

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 14th day of i luJ.y ,  Lg75 ,  she served the ht i thln

Notice of :Dexfxnoru<{oocDetermlnation) by (**gi*{tdi mail uPonErik J'. Stapper, Ese.

and George A. Weiss, Es(represenrarive of) the petlt ioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

lrrapper addressed as fol lows: ETik J. Stprpp-e;r, Esg*
& George A-.-Weiss, -Esq.

Stapper & Weiss, Esqs.
200 Park Avenue

and by deposirins same enctoseaNf#rYg$&p"ilFSJ85Jty *P&&3".a wrapper Ln a

(post of f ice or off ic lal  deposltory) under the exclusive care and custody of

the United St,ates Post Off lce Department within the State of New York.

That deponent further sa.ys that the said addressee is the (representat lve

of) petttioner hereln and that. the address set forth on said $tlaPPet is the laet

known address of the (representat ive of the) peElt loner.

Sworn to before me thls

AD-1.30  (u74)



STATE OF NEW YORK

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE

STATE TAX COtvTvilSSTON

BUILDING 9, ROOll2l,tA
srATE CAilPUS

traoa H. trrlly, Jr. r
EGtt[tOttUsICnFrrtlrtrr

. !ryull .. prmldrrlllBAr{Y. N. r. 12226
AREA COOE 518

4 5 7 - 2 6 5 5 , 6 . 7

DlllIDl Albany, New York

iltrly L4r 1975

Btg ftryIc lvantrr Inc.
5t llr€Dolrgel Ftra.t
f|t, Xork, [|u York 10011

€qntlccnr

Please take notice of the DE||I]ulilIlfif,?Ioil
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
section(s) t lgg rnd lr43 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 rcntjhr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep1y.

Very truly yours,

t TA tg  tA r  coMMts3 tox

n€ARl l tc  uxtT

E O T A R O  R O O K

'ECiETARY TO
coMr.  rs3 ror i

AODNESS YOUR REPLY TO

Enc .

cc :  Pe t i t i one r '
Law Bureau

)L/%,/;,/Lr
[lgrl €. l{llgbt
HEARING OFFICER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

Bfc APPLE EVBTTS, rNC.

for a hearing to review a Determination
of Sal.es and Use Taxes due under
Articles 28 and 29 of the Tax Law for
the Period January 30, L974, through
February 28,  L974.

February 28,  L974.

Said determination of taxes due

I974 ,  under  no t i ce  number  90 ,33L ,845

DETERMINATION

i ssued on February 26,

is in the amount of

Big App1e Events, fnc., 52 NlacDougal Street, New York, New

York 10012, f i led an applieation for a hearing to review a

determination of Sales and Use Taxes due under Art icles 28 and

29 of the Tax Law for the period January 30, 1974, through

was

and

$5 ,841 .43 .

A hear ing was duly  held on November 2L,  1974,  at  the of f ices

of the State Tax Commission, I lvo World Trade Center, New York,

New York, before Nigel G. WrighL, Hearing Off ieer. TLre applicant

was represented by Erik J. Stapper, Esq. and George A. Weiss,

Esq.  o f  Stapper  & Weiss,  Esqs,  TLre Sales Tax Bureau was represented

by Saul Heck.elrnan, Esq., appearing by Alexander weiss, Esg.

The record of said hearing has been duly examined and

considered.
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ISSUE

TLre issue in this case is whether a eommercial exhibit ion

of art objects and of motion pictures together which takes place

in a wel l -known mot ion p ic ture theater ,  is  subject  to  sa les tax

under section 1105 (f) (1) of the Tax Law which imposes such tax

on admission charges, "for the use of any place of amusement

except  mot ion p ic ture theaters" .

FINDINGS OF FACT

1.  Big App1e Events,  Inc. ,  the appl icant  here in,  was

organized specif ical ly to promote and run the "Art Deco Exposit ion"

which took p lace at  Radio Ci ty  Music  Hal I  in  ear ly  L974.

2.  Tt re appl icant 's  purpose was a lways to  have a combined

showing of  both ar t  deco objects  and of  o1d movies.  At  f i rs t

th is  was contemplated on a smal l  sca le ut i l iz ing,  for  instanee,  a

hotel lobby but when Radio City Music HaIl became available that

was ehosen as the s i te  of  the exhib i t ion.

3,  Thre pr inc ipa l  organizer  and of f icer  o f  B ig App1e Events,

Inc. was Mr. Jeffrey Greenberg. Mr. Greenberg has a Bachelor of

Fine Arts in f i lm from New York University. He has written a

screen play and worked in f i l -m production.

aG).  Ar t  Deco,  the theme of  the exhib i t ion,  is  a  s ty le  of

decorative art that f l-ourished in the "f1apper" era between Worl-d

War I  and Wor ld War I I .  f t  excel led in  decorat ive enamels,
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g lassurare,  bronzes,  exot ic  furn i ture,  jewel ry ,  text i les,  rugs

and in fountain, f loral and nymph forms. TVpicaI were ehairs,

tables, platform beds and folding wood sereens eovered in sharkskin

or parchment and f inished in gi l t  or in lacquered gold and si lver.

4(b) .  In  arch i tecture,  Ar t  Deco has been descr ibed as a

style buil t  largely on the image of a new kind of elegance,

sleek and shimmering, which it  conveyed. It  was a cubist

inf luenced attempt to symbolize the modern d9€, to appear sleek

and modern with forms inf lueneed by AzEee art, Egryptian art and

ar t  nouveau.  I t  is  in  the deta i l ,  the sp lendid geometr ic

ornaments and rel iefs slzmbolizing the modern age that i t  excelled,

It used ornament to romantical ly slrmbolize the machine age with

sculpture, painting and streamlined and zigzagged forms. An

important factor in i ts suceess was the abil i ty to eneourage

fantasy. Examples in architeeture include the Chrys1er Building

and the Chanin Building both on 42nd Street and Lexington Avenue,

the ballroom of the St. George ltrote1 in Brooklyn, the Niagara

l4ohawk Building in syracuse, New York, and the apartment houses

along the Grand Concourse in the Bronx, Ttre citadel of art deco

in the city is Radio City lulusic Hall  bri th i ts long covered

stairways, cyl indrical chandel-iers and black mirrored lounge.
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  (e) .  Ar t  Deeo was depic ted in  the mot ion p ietures of  the

1930's  which emphasized sets  of  ar t  deeo lobbies,  ha l lways,

s ta i rcases,  bu i ld ings and furn i ture.  Tt r is  is  seen par t icu lar ly  in

f i lms starring Carole lombard, in Jean Harlow's boudoir sets and

arso the f irms "swing Time" and "Top IIat" starring Fred Astaire

and Ginger Rogers.

5 (a) Applicant ran ads of about four inches square in

ner/ 'rspapers and entertainment magazines. These hrere captioned

"Nerd York Art Deco Exposition " and stated "tens of thousands of

objeets ,  furn i ture,  graphics and jewelry  f rom the per iod for

sa le On the b ig sereen,  a sa lute to  Radio Ci ty 's  greatest

h i t s  o f  t he  30 ' s  . . .  " .  These  ads  d id  no t  con ta in  the  mov ie

schedule because they had to be placed before the f i lms had been

f ina l l y  se lec ted .

5(b). Later ads were run captioned "Nernr York Art Deco Expo"

which highlighted the movie schedule. The e>rhibit ion was not

mentioned except at the bottom where it  was stated, "priee of

admiss ion  i nc ludes  -  mov ies  and  exh ib i t i ons  . . . ' , .

5  (c) .  Iv1uch smal ler  ads were p laced in  the ' ,ant ique"

sect ions of  per iod ica ls .  These referred the reader  to  the d isp lay

ads in the amusement seetion of the same periodicals.
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5 (d) . TLre cost of the ads in the antique sections of

per iod ica ls  was less than one- tenth of  the eost  o f  about  $24,000

fo r  a l l  ads  p laced .

6.  The f i lms se lected were chosen f rom a l is t  o f  f i lms

that  had opened at  Radio Ci ty  in  the 1930's  wi th  f ina l  se lect ion

depending a greaL deal on the availabi l i ty of a good 35mm. print

as wel l  as the su i tab i l i ty  o f  the f i lm wi th  respect  to  the Ar t

Deco theme of the show.

7. Ttre exleibition ran from Wednesday, January 30 through

Sunday,  February 3.  The doors were open f rom noon to 10:OO P.M.

da i l y  and  10 :00  A .M.  to  10 :00  P .M.  on  Sa tu rday .  D i f f e ren t

mov ies  r ^ ,e re  p lanned  fo r  3 :00  P .M.  and  7 :00  P .M.  each  day .  These

movies were,  in  sequenee,  "Swing Time",  "Gunga Din" ,  " f t le

In former" ,  "She" ,  "Zoo in  Budapest" ,  "K ing Kong",  " I l te  Adventures

of  Tom Sawy€f" ,  "Top Hat" ,  "Garden of  A l lah" ,  "Jezebel" .  Star t ing

February L,  wi th  "King lbng"  an ear ly  5:O0 P-M. showing was made

of  the seheduled 7:00 P.M.  movie,  and star t ing on February 2,

wi th  "Tom Sawyer"  an ear ly  1:00 P.M.  showing was made of  the

scheduled 3:00 P.M.  movie.  The addi t ional  showings were in

response to audience demand.

B. Tlrere were thirty-eight exhibitors at the show. Ihey

took up about half of the space of the foyer and the ground lounge.

The a is les le f t  for  passagle were about  f ive to  e ight  feet  wide.



6

9. Tkre exhibit ion included: a Jiggs smokestand, f igurines

of }t iekey Mouse, a Bakeli te bubble necklaee, a bronze maiden, a

s ta in less  s tee l  re indeer ,  a  b lue  g lass  man te l ,  Cami l l e  Fau re ' s

cubis t  enamels,  Rene Lal ique 's  f rosted g lass vases,  Jean

Puiforcat '  s si lver teapots and Ruhlmann' s ivory-embell ished

furn i ture.  I t  a lso inc luded memorabi l ia  of  the 1939 Wor1d 's  Fai r

and working amusement arcade machines.

10 (a) . T'he theater port ion of Radio City Music HaIl seats

about 3400 on the orchestra f l-oor, 1200 on the f irst mezzanine

and 1200 on the second mezzanine. TLre orchestra f loor has six

"sp i I l  doors"  that  open on to  the s t reet  to  enable the audience

to leave faster  a f ter  a  show.

10 (b) .  Tt re orchestra f  loor  has a foyer .  Below the orchestra

floor is a grand. lounge. The foyer and grand lounge together

normally hold about four hundred people.

10(c)  Average at tendance at  the exhib i t ion v tas f rom 3,000

to 4,000 for  each showing of  a  f i lm.  Af ter  the movie was over ,

the spil l  doors were used and most people did not stay to see the

exhibits. Before the movie, people eould view the exhibits but

most eould not have spent much t ime doing so. fhere is no

evidence that anyone attended just to vriew the exhibits and not

the movie.
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11. The t icket to the exhibit ion was captioned, "TLle

L974 Ar t  Deco Exhib i t ion" .  ILre pr ice of  a  t ieket  was $3.50

at  the door  and $2.50 by advance sa le.  The typ ica l  t icket

pr ices at  major  movie theaters at  that  t ime were $2.50 to

$3.50. T' l :e typical price at the well-known antique shows in

New York was $2.50 but  these were held at  Madison Square

Garden and the Coliseum and would have had about 3O0

exhib i tors .

L2.  The renta l  for  the I {us ic  Hal I  was $35,000 for  the

f ive days.  Tt re f i lms eost  between $6,000 and $8,000 inc lud ing

royal t ies based on admiss ions.  TLre labor  cost  incurred for

seLt ing up exhib i t ion booths was $23,50O. These booths were

rented to  the exhib i tors  for  to ta l  receipts  of  $12,000.  TLre

exhibitors were pleased with the results and apparently netted

a profi t .  The rental of a hotel lobby for a small exhibit ion

would have been about  $7,000.  The ineome of  Lhe appl icant  i tse l f

was e lose to  i ts  break-even point .
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coNclusroNs oF rl4g

T'he event in question took place in a legitimate motion

picture theater and was primari ly a motion picture exhibit ion.

The determinat, ion under review is erroneous and is eancelled.

DATED: Albany, New York

Ju l y  14 ,  L975

STATE TAX COMMISSTON

COMMISSIONER


