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STATE OF NEI{ YORK
STAIE TN( COMI,IISSION

In the Matter of the Pet i t lon

o f

SEYMOUR D. BUCKNER

For a Redeterminat ion of a Def ic lency or
a Refund of Sales and Use
Taxes under  Ar t i c le (s )  28  and 29of  the
Tax Law for the :&xx{s}Period March 1,:
L97L throush November 30, L97I.

Sta te  o f  New York
County of Albany

JATTET MACK , being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Ta.xat ion and Finance, over 18 years of

age, and that on Lhe 14th day of JulY , Lg75 ,  she served the wlthin

Norice of >&er*rdml*aocDetermination) by (xenAd*iod) mail upon Selzmour D. Buckner

$upuuexso{)ct)of) the Peticioner in the wlthln

proceeding, by enclosing a true copy thereof in a securely sealed postpald

lrrapper addressed as fol lows: Mr. Selzmour D. Buckner
15 East 48th Street
New York, New York 10017

and by deposlt tng same enclosed ln a postpald properly addressed wrapper in a

(post of f ice or off ic lal  deposLtory) under the exclusive care and custody of

the United St,ates Post Off ice Department within the State of New York.

Tha.t deponent further sa.ys that the said addressee is the 6nggreA*n*96&11

**) pet i t ioner hereln and tha,t  the addresa Bet forth on sald wraPPer ts the last

known address of the (fi$l(rc6lf5*0Q(Aix€ffi>Uilf) Petltloner.

Sworn

14rh

to before me thls

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CEXA!DiIES) MArL

AD-1.30  (L174>
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STATE OF NEI{ YORK
STATE TAX CO},IMISSION

In  the l ' la t ter  of  the Pet i t lon

o f

SEYMOI'R D. BUCKNER

For a Redeterminat lon of a Def ic iency or
a. Refund of Sales and Use Taxes
Taxes  under  Ar t i c le (s )29  and 29  o f  the
Tax Law for the Sxx{elPeriod March I
L97L through Noveftlcer 30, L97L.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY 6eE**trff4ffD) MAIL

Sta te  o f  New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Financer over 18 years of

age, and that on the 14th day of JuIY , 1975 ,  she served the wlEhin

Norice of StsE:ngg€ffixttrr Dererminatlon) by (ffi'ge[81€6) mail upon Samuel W- Brodskyr Esg.

(representative of) the petit loner in the wlthln

proceedlng, by enctostng a true copy thereof in a securely sealed postpald

\rrapper addressed as folLows: Samuel W. Brodsky, Esq.
Brodsky e Ettinger
250 West  57th Street

and by depostins same enctoseaNfJ"Yg$&p"SfSrFp"JJiy r1ft9*9""0 wrapper in a

(post of f ice or off ic lal  deposltory) under the exclusive ca.re and custody of

the United States Post 0ff ice Department withln the State of New York.

Tha.t  deponent further sa.ys that the said a.ddressee is the (representatLve

of) pet i t ioner hereln and that the address set forth on sald r traPPer is the last

known address of the (representattve of the) pet l t loner.

Sworn to before me thls

AD-1.30  (L174>



A .  B R U C E  M A N L E Y

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOtvt 2l4A

STATE CATIPUT
ALBAltlY, N. Y. t2216

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

Dll!@l Albany, New York
iltrly 14. 1975

tlsr $cyaour D. Bnclcntr
15 B*lt 48th Str.ot
Sru Yorke Nff York l00f,7

Doar !{tr. Euehnrrr

Please take notice of the DEtrBRIIXSIIIOH
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(s) 1t38 and 1243 of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 nonthr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordanee with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for
repIy .

Very truly yours,

l ir?i rrr"ioi.rxrsgrox
HEA iTXG UXrT

EOWARO ROOK

SICNETARY TO
c0MMt9S tox

ADDiESS YOUR REPLY TOM I L T O N  K O E R N E R

",,r/*1,/ ur-/u
rlgd G. nrrght

Enc .

cc :  Pe t i t i one r '
Law Bureau

HEARTNG OFFICER

s Representative



STATE OF NEW YORK

STATE TAX COIUMISSION

fn the Matter of the Application

o f

SE]TIVIOUR D. BUCKNER

for a Hearing to Review a Determination
of Sales and Use Taxes under Art icles
28 and 29 of the Tax Law for the period
March I, 1-97J- through November 30, I97I.

DETERMTNATTON

Seymour D. Buckner, 15 East 48th Street, New York, New York

10017,  f i led an appl icat ion under  sect ion 1138 of  the Tax Law

for a hearing to review a determination of sales taxes due under

Articles 28 and 29 of the Tax Law for the period March I, J-97i-

through November 30,  I97I .

Said determinat ion was issued by not ice dated June l -4 ,  1974'

and  numbered  90 ,752 ,533  and  i s  i n  t he  amoun t  o f  $35 ,111 .60  p lus

pena l t y  and  i n te res t  o f  $13 ,007 .59  f o r  a  t o ta l  o f  $4a , t t g . t g .

A hear ing was duly  held on January 16,  1975,  dt  the of f ices of

the State Tax Commission, T\^ro World Trade Center, New York, New York

before Nigel  G.  Wr ight ,  Hear ing Of f icer .  The appl icant  was
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represented by Samuel W. Brodsky, Esq. of

Income Tax Bureau was represented by Saul

by Alexander  Weiss,  Esq.

The record of  sa id hear ing has been

erodsky & Ett inger. The

Heckelman, Esq. appearing

duly examined and considered.

ISSUE

The issue in  th is  case is  whether  Mr.  Buckner ,  the appl icant ,

here in,  is  personal ly  l iab le for  the sa les taxes of  a  cer ta in  corpo-

rat ion under  sect ion 1133 (a)  o f  the Tax Law as a "person requi red to

col lect "  the tax and under  secLion 1131 (1)  o f  the Tax Law def in ing

such "person required to col lect" the tax as "any off icer or employee

of a corporation. . .  who as such off icer or employee is under a

duty to act for such corporation in complying with any requirement

[o f  t he  sa les  tax ]  . "

FIIIDINGS OF FACT

1.  Selzmour D.  Buckner  is ,  and has been s ince 1947,  a cer t i f ied

public accountant. His cl ients are concentrated in the restaurant

and re la ted businesses.  His  of f ice is  present ly  located at  15 East

48th Street .

2 .  Ear ly  in  L954,  Mr.  Buckner  sublet  o f f ice space in  the

Empire State Building from Leon D. Mil lerr Errr attorney-at-1aw.
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Mr. Buckner and Mr. Milter had previously been acquainted through

mutual cl ients and both previous and subsequent to the sublett ing,

Mr.  Mi l ler  had referred c l ients  to  Mr.  Buckner .

3 .A round lg58 ,LeonMi l l e raskedMr .Buckne r toge t i nvo l ved

with Clubmet, Inc. of Seventh Avenue, New York City. Mr' Leon MiIIer

represented thaL he had a personal  investment  in  Clubmet  of  $1O0,000.

and asked Mr. Buckner to watch operations for him. Mr. Buckner was

named as President and given three of the ten shares of stock'

4 .  Clubmet ,  Inc.  d id  bus iness as the Metropole Cafe located

at 725 Seventh Avenue, New York City near 48t'h Street. I t  was at

f i rs t  a  d iscotheque and thereaf ter  a  bar  wi th  " top lesd 'dancers-  I t

had l i vemus i c .C lubme t , r nc .hadbeeno rgan i zeda round1952 ' I t s

or ig ina l  o f f icers were Ben Harr iman and a Mr.  Leggio.  Mr.  Leggio d ied

around 1958. The prime lessee of the premises was 725 Seventh Avenue

Corporation, and Mr. Buckner had a relationship with that corporation

but that is only indirectly involved herein-

5.  I t  is  conceded by the appl icant  here in that  Clubmet ,  Inc-

owes sales taxes for the period March I, I97I through November 30,

Ig7 I ,  i n  t he  amoun t  o f  $35 ,111 .60  p lus  any  app rop r ia te  i n te res t  and

penal ty .
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6.  The most  act ive manager  of  Clubmet ,  Inc.  was Ben Harr iman.

The night manager was Jack Goldoff. The club also had an assistant

manager and bookkeeper named Jerry Siner, a \^loman, whose duties \^/ere

to supervise about 16 dancers and to aid Mr. Harriman. Mr. Harriman

paid a l l  b i t ls ,  h i red and f i red a l l  employees,  chose the type of

entertainment and the entertainers.

7.  Mr.  Buckner ,s  only  dut ies in  re la t ion to  Clubmet ,  Inc.  h /ere

as an accountant. Mr. Buckner worked at the club one night a week

from about  4:30 Lo 7:30.  He would wr i te  up the cashbook,  post  the

general ledger and make up any tax returns which would be coming due-

He s igned tax returns as a C.P.A.  and not  as an of f icer .  One of  h is

employees went in more often to write up the books and prepare the

payrot l  which covered for ty  or  f i f ty  people.  Mr.  Buckner 's  charge

was g30O a month for the payrol l  and $450 a month for accounting fees.

He receivedno other compensation from Clubmet, Inc.

B.  Mr.  Buckner ,s  dut ies inc luded the preparat ion of  tax returns

inc lud ing returns for  sa les taxes.  These returns he del ivered Lo

Ben Harriman. However, the returns prepared by Mr. Buckner for the

period here in question were never f i led. Rather Clubmet f i led

returns prepared apparently by l4r. Harriman. Mr. Buckner was not

aware of  th is  unt i l  to ld  so,  a f ter  the per iod in  quest ion,  by a sa les

tax auditor. Mr. Buckner was, however, aware that Clubmet was not
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paying the sales tax as computed by himself but he had been told by

Mr. Harriman and Mr. Leon Mil ler that Clubmet had reached an aglree-

ment with the State for installment payments and such payments were

being made, He was aware that other obligations of Clubmet were

not  be ing paid current ly .

9 .  In  1967,  Mr.  Buckner  learned that  he was a nominee not  tor

Leon Mi l ler  but  for  Leon's  brother ,  David Mi l ler ,  who could not ,

under the rules of the State Liquor Authority, have any interest in

a l icensed premises. Presumably i t  was David Mil ler who invested the

$100,0OO in the business.  Mr.  Buckner  learned th is  in  connect ion

with a transaction whereby he was to selI his shares in the 725 Seventh

Avenue Corporation to C1ubmet, Inc. for $100,000 through an escrow

agentr dn attorney named Edwin M. Slote. Mr. Slote turned out to be

an attorney for Mr. David Mil ler. Mr. Buckner received in this

transaction an agreement from Mr. Mil ler to pay any capital gains

taxes which might be imposed on Mr. Buckner in the apparent sale of

the shares.

10. During the period under review, Mr. Buckner signed no checks

for  Clubmet ,  Inc.  Around November,  L97I ,  Mr.  Harr iman le f t  the State

and he is believed to be in Florida. In December, 7977, Mr. Buckner
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assumed authority to sign checks Lo pay certain bi l ls. However,

Mr.  Buckner  h imsel f  res igned as of f icer  about  a month la ter .

Mr.  Buckner  is  s t i l l  owed $1o,ooo in  account ing fees '  Mr '  Buckner

never in.vested his own money in Clubmet even though shares were put

in his nrd.In€.

11. The club ceased operations in January, l-972. In Apri l ,

1972, the premises were scheduled, to be sold at auction to satisfy

mortgages. The only assets of value of either Clubmet or the

725 Lextngton Avenue Corporation was a ten-year lease.

CONCLUSIONS OF I,AW

Mr.  Buckner  is  not  l iab le for  the sa les taxes of  CIubmeL,  Inc.

He did not have the duties on behalf of the corporation to either

collect the sales tax, actually f i le the returns or make pafments of

the tax to the State.

The determination under review is erroneous and is cancelled.

DATED: Albany, New York

July  14,  1975

ATE TAX COMMISSION

. /

ENT
..1

SSIONER

COMMISSIONER


