
STATE OF NEI{ YORK
STATE TAX CO},IMISSION

AFFIDAVIT OF I.,IAILING
OF NOTICE OF DECISION
BY (CEa3!O{X8AX MArL

In Ehe Matter of the-Eefitio$<.
Apprr_caE,ron

o f

JOSEPH CANALT dtb/a
WAUKASHA GRILL

For a Redeterminatlon of a Deficiency or
a. Refund of Sales and Use
Taxes under  ArEic le  (s)  28 & 29 of  the
Tax Law for the>{bexx$} Period 6/L7/7O-
L t /30 /7L  -

State of New York
County of Albany

.IANET MACK , being duLy sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  9 th  day  o f  October  , '1 ,9  75 ,  she  served the  w i th ln

Notice of Resitxso< (or Determinatlon) by (xeoofifJod) mail upon JOSEPH CANALI d/b/a

T^IAUKASIIA GRILL 6r*frue*xhfidJr*>o6l the petitioner in the wlthln

proceedlng, by enclosing a true copy thereof in a securely sealed postpaid
Mr. Joseph Canal i

vrrapper addressed as folLows: dtb/a Waukasha Gri l l
Iong Lake - Moody Road

firpper lake, New York L29A6

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a

(post of f ice or off ic ia. l  depository) under the exclusive ca.re and custody of

the United States Post Off lce Department within the State of New York.

That deponent further sa.ys thaL the said addressee is the QafreeexxpiDw

"f)  
pet l t ioner heretn and that the address set forth on sald l t raPPer is the laet

known address of the $*ryxelseotxtdwxd<>tlr) petltioner.

Sworn to before me thls

9th day of  October  ,  1975
' .,/

; l ;  i  l  / - / ! /  / /  -  / '
. / . ' /  z ' t  . z t  \  . . ' 2 . / . . \ .

AD- l .30  (L174)



STATE
DEPARTMENT OF

OF NIW YORK
TAXATION AND FINANCE

STATE TAX COMMISSTON

JAMES H.  TULLY,  JR. ,  PRESIDENT
MILTON KOERNER

ffi

BUTLDTNG g, noorvd8&i
STATE CAMPUS

ALBANY, N,Y.  12227

A R E A  C O O E  5 1 8

\
Dt'ltlDr Arbany, ilew york

Gtobcr 9i 1975

t.!r. r'ortph QnrlL
dtrb/t lhu*trhr 6rlll
long trkc - tloody nord
'lbppor lrlc, [w lorls t2986

Dcer !lr. Crnrll r

Please take notice of the DEAtRHIn[lOf
of  the State Tax Commiss ion enclosed herewi th.

Ptrease take fur t t rer  not ice that  pursuant  to
Sect ion(s)  l l38 and I2 lE of  rha Tax Law,  any
proceeding in  cour t  to  rev iew an adverse deci -
sion must be commenced within 4 nOnthl
f rom the  da te  o f  t h i s  no t i ce .

|nV inqui r ies concern ing the computat ion of  tax
due or  re fund a l lowed in  accordance wi th  th is
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed ta the unders igned.
T' j :ese wilt  be referred to the proper pirty for
rep l y .

\ / a v r r  l - r r r ' l r r  r r n rul*,,trtt5 
. voT= ' ,/ -

,Y /1,'l,,iv2-"..//
r,l nou.ltt trbncr

srer i  tex  cov i l rss ror i
H E A R I N G  U N I T

PAUL GREENBERG
s e c n e r r n v  r o
c o M M t s S t o N

.  A O O R E S S  Y O U R  R E P L Y  T O

n n v  t 7 u i  ^ L J -I ' I !  .  V Y r  ! y r I L

Mr.  Coburn
Mr .  Le i sne r

r q l R ' t  4 t r , - 7 - ? ? ? A

\ / a n rv  e r J

Iln n } IEARING OFFTCER

cc: EEOU0UOn€&$€|WX
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

JoSEPH CANALI d/b/a
WAUKESHA GRILL

for Revision of a Determination or
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for Lhe Period ,fune 17, 1970
through November 30, I97L.

DETERMINATION

Applicant, Joseph Canali d/b/a waukesha Gri1l, Long Lake -

Moody Road, Tupper Lake, New York L2986, applied for a revision

of a determination or for refund of sales and use taxes under

Ar t ic les 28 and 29 of  the Tax Law for  the per iod June 17,  L97O

through November 30, 197I.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  207 Genesee Street ,  Ut ica,  New York,  or r  June L9,  L974'

before L. Robert Leisner, Hearing Off icer. The taxpayer appeared

pro se, and the Sa1es Tax Bureau hTas represented by Saul Heckelman,

Esq .  ( James  A .  Sco t t ,  Esq .  o f  counse l ) .
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ISSUE

Was addit ional sales tax due from applicant, Waukesha Gri l l ,

for the period June 17, L97O through Novenrloer 3O, I97L?

FIIqDINGS OF FACT

1. Applicant, , foseph Canali d/b/a Waukesha Gri1l, t imely f i led

New York State and local sales and use tax returns for the period

June 17,  L97O through November 30,  197I .

2. A Notice of Determination and Demand for payment of sales

and use taxes for the period i lune 17, 1970 through November 30, 1971

was issued on Apr i l  l '7  ,  L972.

3.  On AugusL 4,  L972,  a Not ice of  Assessment  Review was issued

to reflect a revision in the amount of sales tax due.

4. The taxpayer applied for revision of the determination.

5. Applicant, Joseph Canali d/b/a waukesha Gri l l ,  operated a

restaurant and bar on Long Lake - Moody Road in Tupper Lake, New York,

during the period ,fune 17, L97O through November 30, I97I"

6.  Appl icant ,  Waukesha Gr i l l ' s  mark-up on purchases re la t ing

to sale of food was l5O% during the period June 17, 1970 through

November 30,  L97I .



7. lltre mark-up on the

43O% for the same period,

8. Applicant, Waukesha

to the sa le of  beer  was 293%

3-

purchase of l iquor by the applicant was

Gri l l 's  mark-up on purchases re la t ing

for the period June 17, L97O through

November 30,  1971.

g. The effective tax rate applicable to applicant as a resident

of Franklin County, New York, was 5% on the sale of food and beverages

over $1.00 during the period ending May 31, l97I and 7% on t 'he sale

of food and beverages during the period ending November 30, L97!.

10.  Appl icant ,  Waukesha Gr i l l ' s  sa les as determined by apply ing

the aforesaid mark-ups to purchases and sales tax due as determined

by applying the aforesaid effective rate to sales for the period

June 77, l970 through November 30, L97L were as fol lows:

Period Ended

B/3L/7o
LL/30/7o
2/2e /71
5/3L/7L
e/31/7r

rr/30/7r

Amount of Sales

$24 ,533
$18 ,  067
$L2 ,BL1
$20 ,735
s33,285
; 27 ,543

Tax Due

$690 .00
$407 .  00

$280 .0o
$426 .OO

$1  ,  064 .  O0
$741 .00

11. The amount of addit ional sales tax due from applicant,

Gri l l ,  after al lowing for tax paid by i t  on account of i ts sales

l iab i l i t ies was $1,938.14 for  the per iod June 17,  I97O through

November 30,  L97I .  By the August  4 ,  1972,  Not ice of  Assessment

the amount  was rev ised to  $1,O28.O0.

Waukesha

tax

Review
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12.  Appl icant ,  Joseph Canal i ,  in  suppor t  o f  h is  appl icat ion

for revision claimed that in order to enhance his business within

the community, he had given free dinners to various organizations.

He al leged that he had given a dinner and cocktai l  hour to the

volunteer f iremen of the community and their wifes' d similar party

to the rescue squad and that each year he enLertained the local

football  team at the end of the season.

13. At the formal hearing the applicant also contended that

a substant ia l  amount  of  h is  food sa les were under  $1.O0.  In

winter he maintains his business attracts skiers, who buy minor

i tems such as hamburgers,  whose cost  is  less than $1.00.  He a lso

cited the construction work being done near his establishment in the

years in question and al leged that he had special meals for the

construction workers during that period. The special meals were

unde r  $1 .00 .

L4. The examiner reduced food and beverage purchases by 10%

to a l low for  owner 's  use,  and for  f ree meals  and beverages to  f r iends.

In a seven-day analysis of guest checks done by the auditor during

the week of  March 24,  I97I ,  i t  was determined that  99%of appl icant 's

food sales were taxable. This percentage was reduced to 70% to al low

for  owner 's  use and for  f ree mea1s.



)

15. The determination of addit ional taxable sales and result ing

sales tax for the periods June 17, L97O through November 30, I97I,

were based upon substantial f indings of fact in the course of a

field audit of applicant, Joseph Canali d/b/a Waukesha Gri l l 's books

and records. The Sa1es Tax Bureau, in arriving at i ts determination,

fol lowed generally accepted procedures and adequate tests consistent

with the nature of the business operation and available records.

16. Applicant, Waukesha Gri11, has been given an opportunity

to further substantiate the free meals that vendor served to the

organizations mentioned above. The record has been held open for

evidence which has not been forthcoming. Taking inLo ful l  consideration

taxpayer 's  test imony wi th  respect  to  h is  sa les under  $1.0O, the audi t

fair ly reflects the amount of sales tax due.

CONCLUSIONS OF I,AW

A. The examination of applicant, Joseph Canali dfb/a Waukesha

Gri1l 's books and records by the Sales Tax Bureau was properly conducted

and the result ing f indings as to the amount of addit ional sales tax

due for the period June 17, L97O through November 30, L97L, were

supported by substanLial evidence.
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B. The application is denied and the Notice of Determination

in sa les tax is  susta ined.

c. Pursuant to the Tax Law, interest shall  be added to the

total amount due until paid.

DATED: Albany, New York
October  9,  L975

STATE TA)C COMMISSION

\A'jt l&
COMMISSIONER

COMMISSIONER

PRESIDENT


