
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat , ter  of

o f

the 3aBXX5il Application
:

: ^
DONALD DrVrT d/b/a DON'S ATr,A$llPrC

:
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
T a x e s  u n d e r  A r t i c l e ( s ) 2 8  a n d  2 9  o f  t h e
Tax Law for the w6r>(B) Period 8/L/65 :
througt- 2 /29 /68 .

Sta te  o f  New York
County of  Albany

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (gBEDlXXrc0 MArL

Esq .

iIAATET MACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is  an employee of  the Department  of  Taxal ion and Finance,  over  18 years of

age, and that on ghs 15th day of October ,  L9 ,  she served the wi th in

Notice of Begigjrpgr (or Determination) by 6*xgj6{x*) mail upon Dona]d Divit,

dfb/a Don's Atlantic (taFxAB€EtExstrtGXSD rhe peritioner in the within

proceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  l n  a  secu re l y  sea led  pos tpa id

wrapper addressed as follows: XfuA"ffi*+"oiEi5"d-/5 /e- n6n r s 
- 
A t f 5n t i c

c/o Kennetb P.- He1isek,

and by deposirins same "r,"ro""JiF1"?8;."rt"Eiio-'{;E 
fr"5ho'"1?330,'"pp"' i'

Cbnte & Helisek

33fl"$3*"c?Ef:"fr
I  rn  a posEpalu prc

Main_Street

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Thar deponent further says that the said addressee is t,he (tftpfll lfe$€l3nEb

n*) pet i t ioner herein and that the address set forth on said wrapPer is the last

known address of the (tEFEItS€fDfXEXit€K58>A$e) petitioner.

Sworn to before me this

15th day of October ,  L975.

a

o f

AD-1 .30  (L /74 )
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STATE OF NEW YORK
STATE TAX COMMISSION

In the 1ilarLer of the X'fpOQdrCX
Application

o f

DONALD DIVIT d,/b/A DON'S ATI,ANTIC

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sa1es and Use
Taxes under  Ar t i c le  (s )  Zg  and 29  o f  the
Tax Law for the bedxperiod August I
1965 th rough February  2q .  1968-

Sta te  o f  New York
County  o f  A lbany

!

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (ooplxxloD) MArL

,fanet Mack ,  be ing  du l y  sworn ,  deposes  and  says  thaL

she is  an  employee o f  the  Depar tment  o f  Ta .xa t ion  and F inancer  over  18  years  o f

age,  and tha t  on  the  9 th  day  o fOctober ,  L 9 7 5 ,  s h e  s e r v e d  t h e  w i t h i n

Norice ofX)6OGK)ih (or Determination) by 6cxxtd6dr*) mail upon Donald Divit

a/b/a Don's Atlantic (oepuaeexxxucXac of) the petitioner in the within

proceed inE,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tPa id

\ t rapper  addressed a 's  fo110ws:  
Mr .  Dona ld  D iv i t
a/b/a Don's  At lant ic
38 Hudson Street

and by deposirins same enctosed inJro$Btgfrbigipt$b"NFfl#8#""a wrapper in a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S taEe  o f  New York .

That  deponent  fur ther  says that  Lhe said addressee is  the (x8fpoe*x!< i isDe

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPper  i s  t he  l as t

known address of the (u4rxepe$g*f.t+te of the) petit ioner.

Sworn

,a:

to  before me th is

day  o f  Oc tobe r

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of

o f

DoNALD DIVIT d,/b/a

the *e*jrtden
Application

DON'S ATI,ANTIC
AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY QCXI(IO(XBDO MAIL

For a Redeterminat lon of a Def ic i .ency or
a Refund of Sales and Use
Taxes under  Ar t ic le(s)Zg and 29 of  the
Tax Law for the **$69*period. August 1,:
r  oa  E  th ro r r c rh  F  e t r r r ra r r ,  29  ,  1968 .

Sta te  o f  New York
County of Albany

,Janet Mack ,  being duLy sworn, deposes and says Ehet

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  9 th  day  o f  October  ,  Lg75,  she served the  w l th ln

Notice of *5;s<igljpa (or Determlnation) by /<Eegf*fdf;d* mail upon Kenneth P. Helisek, Esq.

(representaLive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpald

wrapper  addressed as  fo lLows:  Kenneth  P.  He l isek ,  ESq.
Conte & Hel isek
398 Main  St ree t
. fohnson City,  New York L379O

and by deposit ing same enclosed ln a postpald pioperLy addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further sa.ys that the said a.ddressee is the (representat lve

of) pet l t ioner hereln and that the address set forth on said l f , rapper is the laet

known address of che (representa.t lve of the) pet i t loner.

Sworn to before me thls

9th day ofOctober , L975.
,  i , - , . /)  ) ' ,

./ -/-z- . ./ - 
"-/.--_. 

{-
t ' /

AD-1.30 ( r /74>



BUTLDTNG e, RooM IOO+ IozSTATE CArrrpud

STATE
DEPARTMENT OF

OF NEW YORK

TAMTION AND FINANCE
S T A T E  T A X  C O M M I S S I O N

H E A R I i l €  U t { l T

PAUL GREENBBRG
S E C R E T A R Y  T O
C O M M  I  5 5 I  O N

A D D R E S S  Y O U R  R E P L Y  T O

Mr .  Wr igh t .
Mr.  Coburn
l l r .  Le i sne r

( s18 )  4s7 *3336

STATE TAX COMMISSION

JAMES H. TULLY, JR.,  PRESIDENT
MrLroN rbsnmnn
ffi

$r. Dmald Dtvt r,' d/b/t Donrr Atlanrle
38 Sudron gtmrt

I ilolurrqr Ctty, Icr yorfs

Drlr l{r. Dlvitr

Enc .

cc :  Pe t i t i one r ,
Law Bureau

Please take notice of the DElfIFttXilIIOt
of  the State Tax Commiss ion enc]osed herewi th.

Ptrease take fur ther  not ice that  pursuant  tosect ion(s)  l l38 rnd lA43 of  tha Tax Law,  anyproceeding in  cour t  to  rev iew an adverse deci_sion must be commenced within 4 ryrtfrr 
-

f r om the  da te  o f  t h i s  , o i i . " .

{nV inqui r ies concern ing the computat ion of  taxdue or  re fund a l lowed i i  accord.ance wi th  th isdecis ion or  concern ing any other  mat ter  re la t ivehereto T?y ne address6d t ;  the unaers igned.

3: i :  
w i l - l  be referred ro the prop" ,  p i i ty  for

ALBANY, N.Y.  12227

A R E A  C O D E  5 I 8

DAfEDT Albany, Nelv york

Octobry 9. 
'19?5

s  R e p r e s e n t a t i v e

(B /7  3 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

DONALD DIVIT d/b/a DON'S ATLANTIC :
DETERMINATION

for a Revision of a Determination or :
for Refund of Sales ahd Use Taxes under
Articles 28 and 29 of the Tax law for :
the Period August 1, 1965 through
February 29,  1968.  :

Applicant, Donald Divit d/b/a Don's Atlantic, 38 Hudson Street,

Johnson City, New York, applied for a revision of a determination

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of

the Tax Law for the period August 1, 1965 thnough Eebruary 29, 1968.

A formal  hear ing was held at  the of f ices of  the State Tax

commission, Binghamton, New York, on June 25, 1973, before L. Robert

Leisner, Hearing Off icer. Ttre ta>rpayer was represented by

Kenneth P. He1isek, Esq. and the Sales Tax Bureau was represented

by  Sau l  Hecke lman ,  Ese . ,  ( James  A .  Sco t t ,  Esq .  ,  o f  counse l ) .

ISSUES

Was the taxpayer, Eln Atlantic dealer, l iable for tax where

Atlantic set the pump price so that insuff icient sales tax was

regis tered and co l lecLed? Was the taxpayer  l iab1e for  penat t ies?

FTNDINGS OF FACT

1. Ttre taxpayer, Donald Divit d/b/a Don's At1antic, t imely

fi led New York state sares and use tax returns for the period

August  1 ,  1965 through February 29,  1968.
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2.  A Not ice of  Determinat ion

penalt ies) for the period August

1968 ,  was  i ssued  on  May  13 ,  1968 ,

Don 's  A t l an t i c ,  under  No t i ce  No .

3. Ttre taxpayer applied for

of  the def ic ienc ies in  sa les tax.

of  sa les and use taxes (and

l, 1965 through February 29,

against Donald Divit d/b/a

90 ,050  , 783 .

a revision of the determinati-on

4. By legal agreements, the Atlantic Richfield Company con-

t ro l led the pump pr ice charged for  gasol ine.

5. During the period in question, the pump price was set so

that  insuf f ic ient  sa les tax was regis tered and co l lected.

6. The taxpayer claimed te was not the seller and that At, lantic

Richfield Company was. Atlantic Richfield Company owned the gas

in the tanks, the station, and control led the operation-

7. TLre taxpayer operated the station and collected the sales

p r i ce  on  each  sa le .

B. The examiner fai led to assess the Atlantic Richfield Company

within the t ime l imitation.

9.  The Sales Tax Bureau lev idd and co l lected against  credi ts

of the taxpayer held by Atlantic Richfield Company in the amount

o f  $164 .07 .

10. The Sales Tax Bureau made no other or further assessment

in  th is  case for  th is  s tat ion 's  sa les tax against  At lant ic  Rlchf ie ld

Company, and there has been no palzment of the balance of the sales

tax owed by either Atlantic or ttre taxpayer.
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11. Ttre taxpayer acted in good faith in disputing the assessment.

CONCLUSIONS OF LAW

A. Ttre taxpayer operated the station and was responsible for

co l lect ion of  the sa les pr ice and tax.  He is  l iab le for  the def ic iency

in sa les tax.

B. Ttre laxpayer shall  be given credit for the levy of his credits

i n  the  amoun t  o f  $L64 .O7 .

C. fhe taxpayer acted in good faith in disputing the assessment

and a l l  penal t ies are cancel led.

D. Pursuant to the Tax law, interest shall  be added to the total

amount due unti l  paid.

DATED: Albany, New York

October  9,  L975

STATE TAX COMMISSION

COMMISSIONER

V\*-ox."r l{^}",-..^,*
COMMISSIONER

PRESIDE{T


