
STA1E OF NEW YORK
STATE TAX COMMISSION

I n  t he  MaEEer  o f  t he  Pe t i t i on

o f

FREDONTA PRODUCTS CO., rNC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales & Use
Taxes under  Ar t i c le (s )28  and,  29  o f  the
Tax Law for thexxe.eo(xX Periods
September L, 1969 through August 31, L972.

Sta te  o f  New York
County of  Albany

Janet  Mack,  being dul -y  sworn,  deposes and says that

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

a1et  and that  on the 4th day of  March ,  19 '75,  she served the wi th in

Notice of Eeodx*xnr (or Determination) by (oer*l*led) mail uPon Fredonia Products

C o . ,  I n c . *fep5g**Cg!g.j*tggg*f) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  Pos tPa id

$ / rapper  addressed a ,s  fo l lows:  FredOnia  ProduCts  CO. ,  Inc .
200 Water  S t ree t
Fredonia, New York 14063

and by  depos i t ing  same enc tosed in  a  posEpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial-  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (ilfqpttt&ffiC)l{e

>otr)  pet i t ioner herein and that the address set forth on said vtraPper is the last

known address of the (Xmmfg*gbiX*gfxtk) petitioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (6EXDi[AXm9 MArL

Sworn to

AEh day

I

before me this

of March

AD-  1 .  30  (L l7  4 )

L975 .
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STATE TAX COMMISSION

I n  t he  Ma t te r  o f  Ehe  Pe t i t i on

o f

FREDONTA PRODUCTS CO., rNC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Refund o fSa les  & Use
T a x e s  u n d e r  A r t i c l e ( s ) 2 9  a n d  2 9  o f  t h e
Tax Law for the Xeoo{x) Periods
SeptembeF 1, 1969 through August 31 ,  L972 .

Sta te  o f  New York
County of Albany

,Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance' over 18 years of

AE€,  and rhar  en  ghs  4 th  day  o f  MarCh ,  L975,  she served the  h ' iLh in

Norice of DrE€itSXaK (or Determinarion) by {<rcxxl*lOcX) mail upon Joseph E. Zdarsky,Esq-

( representa t ive  o f )  Ehe pe t i t ioner  in  the  w i th in

proceed ing ,  b !  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed a.s folLows: i loseph E. Zd.atsky, Esq.

Kavinoky, Cook, Hepp, Sandler, Gardner e wisbaum

L2O Delaware Avenue

and by deposirins same enclosed B#fafXlStpJIStpIo?€ELy At?g??,ed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t  deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPper  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn to before rne this

4X?l- day of March ,  L975 .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (8WO[XMI' MAIL

c t  / [  . , .1 , ,  .1
4i'. ( /it ."- ** /-\ . ' ,Dl-c,-^-l ,a -

A D - 1 . 3 0  ( L / 7 4 )
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

: DEPART"TJ':T:i-Xffll.,,o FTNAN.E
BUILDtNG 9,  ROOM 214-A

STATE CAMPUS
ALBANY,  N .Y .122n

A R E A  C O O E  5 I 8

Df,lflDr Albany, New York

llmcb 4, 1975

sr l re r l i  q)MMrssloN
i

H E A R I i l 6  U N I T

E D W A R O  R O O K

S E C R E T A R Y  T O

c o M M r s s r o N

ADDRESS YOUR REPLY  TO

MR.  WRTGHT 457 -2655

MR.  LE ISNER 457 -2657

MR. COBURN 457-2a96

fradonl,t frodttgtf €o. r tnc.
l0O $rt.t Stnt
t?rdonl,rr frt lorlr le06t'

Oentlmnr
Please take notice of th" Dl;1ltn11mrlflof the State Tax Commissioil-5nc-fosea-65rewith.

Please take further notice that pursuant to
sect ion(s) l l lg  rnd l t { l  o f  rha Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mntbr
f rom the date of  th is  not ice.

|nV inquir ies concerningr the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h_ereto may be addressed to ttre undersigned.
Ihese wil l  be referred to the proper pirty for
rep1y.

Verlf truly yours,
a

\  /  )  / ' .Y,.//J' /'X 
,\ f lrn( 'X(4J't(

b. Bobrrt lrlrarr
HEARING OFFICER

Representat ive

Enc .

cc :  Pe t i t i one r , s
Law Bureau

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Application

o f

FREDONIA PRODUCTS CO., INC.

for a Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Periods September 1, 1969 through
Augus t  3 I ,  I 972 .

Were purchases of sheet pulp used or

duction of grape juice exempt from sales

or consumed in manufacturing?

DETERMINATION

Appl icant ,  Fredonia Products Co. ,  Inc. ,  appl ied for  a

revision of a determination or for refund of sales and use

taxes under Art icles 2A and 29 of the Tax Law for the periods

September l ,  L969 through August 3I, 1972.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  Buf fa lo ,  New York,  on August  2 I ,  L973,  before

L. Robert Leisner, Hearing Off icer. Ttre taxpayer was represented

by Kavinoky, Cook, Hepp, Sandler, Gardner & Wisbaum, Joseph Zdarsky

of counsel. The Sales Tax Bureau was represented by SauI Heckelman,

Esq . ,  (F ranc i s  X .  Boy lan ,  Esq . ,  o f  counse l ) .

ISSUE

consumed in the pro-

tax as equipment used
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FINDINGS OF FACT

1.  Tt re taxpayer ,  Fredonia Products Co. ,  Inc. ,  t imely  f i led

New York State sales and use tax returns for the periods September 1,

L967 through August 31, T972.

2. A Notice of Determination of sales and use taxes (and

penalt ies) for the periods September 1, L969 ttrrough August 31,

L972,  was issued on Apr i l  19,  1973,  against  Fredonia Products

Co . ,  I nc .  f o r  $4 ,286 .65  tax  i n te res t  and  pena l t y .

3. The taxpayer applied for a revision of the determination

of  the def ic ienc ies in  sa les tax.

4. The taxpayer purchases sheet pulp which is used as a

press a id and f i l ter  a id  in  the product ion of  grape ju ice.

5. The Sales Tax Bureau asserts that the purchases of sheet

pulp are taxable and the taxpayer asserts that the sheet pulp is

equipment used or consumed directly in the production of tangible

personal property.

6.  TLre product ion process takes p lace as fo l lows:  Af ter  the

grapes pass through a machine known as a stemmer and crusher,

which extracts the grape stems and crushes the grapes, the crushed

grape mass is directed into holding tanks. At this t ime the sheet

pu1p, cut in str ips of various sizes, is add.ed to the mass in the

holding tanks. wtren placed in the holding tanks, the sheet pulp

absorbs grape juice and begins to disperse throughout the tank.

Eventually the pulp becomes total ly dispersed throughout the l iquid

in the tanks.
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After the pulp becomes suspended in the crushed grape

mass, the contents of the holding tank are forwarded to a

machine known as a deju icer .  TLre deju icer  operates as a

revolving screen set on an angle which rotates the sl imy

grape mass up the side of the screen. At the top of the

screen the free-running juice is drained off and the whole

grape material is left on the sereen. Without the addit ion

of the pulp the sl imy grape mass which is fed into the dejuicer

would not cl imb the screen, ?S heretofore deseribed, because

the grape mass has a very high f luidity. TLre pu1p, dispersed

throughout the grape mass, increases the adhesive propert ies

of the mixture and aIlows the grape mass to adhere to the

screen and therefore cl imb the angle of such sereen. Ihe

dejuicer does not function well without the addit ion of

sheet pulp to the crushed grape mass,

The whole grape material that remains on the dejuicer screen,

together with the dispersed sheet pu1p, is now directed to the

press. There are two uses for the sheet pulp at this stage:

First, i t  acts as a binding agent, retarding the movement of

the grape substance in the press. Due to the sl imy nature of

the grape mass, the screw-type press used in this process would

continually sl ip without the addit ion of the pulp. TLre sheet

pulp gives the mixture a higher consistency and al lows the press

to develop the proper compression so that the grape juice may
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be extracted. In addit ion, the presence of the pulp al lows

the large "cake" formed. in the press to develop channels,

thereby allowing the free-running juice to flow through the

cake out of the press. Ttre addit ion of the sheet pulp is

essential for the press to operate properly. At this point,

the "cake" left in the press is removed as waste; the pressed

ju ice passes on to  the f i l ter .

Addit ional str ips of sheet pulp are added at the f i l trat ion

stage.  At  th is  s tage,  the pulp has a c lar i f icat ion funct ion,

helping to remove much of the suspended solids present in the

grape juice. Tlr is is accomplished by drawing the juice and

the pulp suspended in such juice onto a perforated rotating

belt,  drawing the juice through the rotating belt,  Ieaving the

suspended solids and sheet pulp on Lop of the beIt. TLre sheet

pulp is then recycled back to the holding tanks and the procedure

descr ibed here inbefore is  dupl icated.

CONCLUSIONS OF LAi^i

A. Ttre sheet pulp is not equipment. Equipment connotes

an implement such as a tool, utensil  or instrument which has

some durabil i ty. Tkre Tax Law requires i t  to have a l i fe of

more than one year. Ttre sheet pulp is a raw material used and

disposed of during the operation and does not become a part of

the f inished product.

B. TLre purchases of sheet pulp are subject to sales tax.



C. The taxpayer acted

abaLed.

D. the deficiency in

Tax Law, interest shall  be

pa id .

DATED: Albany, New York

Februa ry  27 ,  1975

good faith. f ire penalt ies are

tax is sustained and pursuant to the

added to the total amount due unti l

STATE TAX COMMISSION

5 -

in

COMMISSIONER

\ r ,  j . ,  \ /
\ W.-Etn,* L-0*...r,^.^.- --

COMMISSIONER


