
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

BOB.S RESTAURANT
For a Redetermination of a Deficiency or
a Revis ion of  a Det .erminat ion or  a Refund
o f  Sa1es  &  Use
Taxes under  Ar t i c le (s )28  & 29  o f  the
Tax Law for the XXdt{SIOC Period (s) :
A,rrcrust I  -  ' l  q65 throrrrrh F'cbrrr :rrz )A,

AFFIDAVIT OF MAILING

L967 .

State of New York
County of Albany

Cather ine  Stee le , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that, on the 24th day of August ,  L9 76, she served the wlthin

Notice of Determination by >(oreod*r<ed) mail upon Bob' s Restaurant

(SCT$ea96x$AlqPCxuD the petitioner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as foL lows:  Bob 's  Restaurant
1107 Sycamore
Buffalo, New York

and by deposlt ing same enclosed in a postpaid properly addressed ! i l rapPer ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PosEal Servlce withln the State of New York.

That deponent further says that the said addresaee is the (xrgoeerxlsibixe

d$,.8Beq petitioner herein and that the address set forth on said nraPPer is the

last known address of the (xcrpoesexhaOrixmof<*hd petltioner.

Sworn to before me thls

24LJn day of August ,  L976

rA-3 (2/76)



STATE OF NEI.I YORK
STATE TAX COMMISSION

In the Matter of the Pet, i t lon
:

o f
:

BOB'S RESTAURAIilT
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of  Sa les  & Use :
Taxes under Art ic l-e (s) 28 & 29 of the
Tax Law for the XeOAryOf Period (s) :
August 1. 1965 through February 28, L967.

State of New York
County of Albany

AFFIDAVIT OF MAILING

. r l -
A \,
l t
I  r  '  I - n
I tr L)L*,,-^,,tt -/J.L1-LY'"-

Catherine Steele ,  being duly sworn, deposes and says that

she is an employee of the Department. of Taxation and Finance, over 18 years of

age, and that on tlr.e 24Lh day of August , Lg 76, she served the within

Notice of Determination by (xreOgix$ mail upon 'James HaIl, EsQ.

(representat ive of)  the pet i t ioner ln the within proceedlng,

by enclosing a t , rue copy thereof in a securely sealed postpald wrapper addressed

as fo t lows:  James t ta l l ,  Esg .
Hall & McMahon
l7 Court  Street
Buffalo, New York

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the United States Postat Service within the State of New York.

Thar deponent further says that the said addressee is the (representat ive

of the) pet i t toner herein and that the address set forth on sald nraPper ls the

last kno'vrn address of the (representat ive of the) pet l t ioner.

Sworn to before me thls

24th day of August

rA-3 (2176>

,  1976



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Augult 24, t976

A D O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:  15161 45?-385O

r Sebrr Scctrrrrant
t1O7 Syerrcro
thrffalo, Snr Yort

Osrtlannr

PLease take notice of the Fffmilnf*TtrCft
of  the State Tax Commission enclosed herewi th.

?lease take further notice that Pursuant to
Sect ion(s) t l38 e 1343 of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 p;ttltg
from the date of this not ice.

Inquiries concerning the computation of
due or refund alloqred in accordance with
decision or concerning
hereto rnay be addressed
wilL be referred to the

any other te r
to the
proper

tax
th is

reLat ive
l_ . They

reply.

Enc .

cc :  Pe t i t i one r ' s  Rep rese

yours ,

lnl.nE Tax
Eearirg Offlccr
t i ve :

Taxing Bureauts Representat ive:

rA -L . t2  ( t / 7  6 )



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Application

of

BOB'S RESTAURANT

for Revision of a Determination or
for Refund. of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for the Periods August l ,  1965
tlrrough February 28, L967.

Bob's Restaurant, 1107 Sycamore, Buffalo, New york, applied

for a redetermination of sales and use taxes under Art icles 28 and

29 of the Tax raw for the period August l ,  L96s through February 28,

1967 .

A formal hearing was held at the off ices of the state Tax

commission, state off ice Building, Niagara square, Buffalo, New

York, olr september L7, L97o, before L. Robert Leisner, Hearing

Of f i ce r .

The applicant appeared by HalI & McMahon, (James Hall,  Esq.,

of counsel). TLre sales Tax Bureau appeared by Edward H. Best, Esq.

(Alexan,i ler Weiss, Esq. of counsel) .

ISSUE

DETERMINATION

Was

on

the determination of the sales tax by the

a pro ject ion of  gross receipts  correct?based

Sales Tax Bureau
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FINDINGS OF FACT

1. A Notice of Determination and demand for payment of

sales and use taxes was sent to the taxpayer on AugusL 4, L967,

under  Not ice No.  90752423 and ldent i f icat ion No.  l6-Oe7747L.

2. Ttre taxpayer f i led al l  sales and use tax returns in a

timely fashion for Lhe period in question. Taxpayer made a

timely application for a revision of the determination of t tre

sa les  tax .

3.  Tt re Sales Tax Bureau proposed a sa les tax of  5 .O3% of

sales. This rate, above the statutory rate of 4/" was developed

on the basis of a theoretical computation of sales based on the

amount of taxpayer's beer and l iquor purchases.

4. TLre effective amount of sales per l iquor bott le was

reduced by sp i l lage,  d ispensing of  f ree dr inks,  f ree par t ies,

promotional reduced price sales, reduced price large volume sales

and pi l ferage. Sales of certain types of mixed drinks required

larger amounts of l iquor than that al lowed by the Sales Tax Bureau.

5. The tax examiner assumed that the taxpayer sold thirty

straight whiskey drinks out of each f i f th purchased and

eighteen mixed drinks from each f i f th.

6. Data compiled by the tax examiner in attempting a per-

centage markup projection of taxpayer's sal es was incomplete.
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coNclusroNs oF LAW

A. That the sales tax examiner's projected computation of

sares,  based on taxpayer 's  purchased,  d id  not  adequate ly  ref lect

the many factors which affected the taxpayer's actual business

and  sa les .  (Gasper  v .  Commiss ione r ,  225  Fed .  284 ) .

B. That the taxpayer's recordation was inadequate to support

the purported taxable sales f igures contained in taxpayer's sales

tax returns for the period in question.

c. That the taxpayer t imely f i led his sales tax retrrrns and

acted in  good fa i th .

D.  That  s ince Sales Tax Bureau's  est imat ion of  taxable sa les

did not  proper ly  re f lect  cer ta in  re levant  factors,  the assessed

addit ional tax shaIl be reduced by one-half to adequately reflect

estimated taxable sales errors. rnterest shall  be computed on

th is  reduced f igure.

E.  that  a l l  penal t ies are cancel led.

F- rhat the application of Bob's Restaurant is granted to

the extent of the reduction of tax l iabi l i ty in aceordance with

the directions set out in this decision and the cancellat ion of



t
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a l l  penal t ies.  The appl icat ion is

imposing the reduced tax l iabi l i ty

DATED: Albany, New York
August  24,  L976

STATE TAX COMMISSION

denied to the

authorized by

extent of

th is  dec is ion.

. /

ISSICTTER


