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STATE OF.NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

CARD]NAL KITCHENS,  INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
o f  S a l e s  a n d  U s e
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the *gaO(p) or Perlod (9)
8/ I /65  th roush 2 /28 /69 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Donna Scranton , being duLy sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the z9t inday of September ,  Lg 76, she served the wlthin

Not i -ce of  Determinat ion by (aemibil^f,tedi maiL upon Benj amin

Lewis ( representat lve of )  the pet i t loner  ln  the wi th ln proceedlng '

by encl -os ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as fo l lows:  Ben jamin  Lewis
475 Fif th Avenue
N e w  Y o r k ,  N e w  Y o r k  1 0 0 1 7

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclustve care and custody of

the United States PostaL Service withln the State of New York.

Thaf,  deponent further says that the sald addressee is the (representat ive

of the) pet i t ioner herein and that,  the address set forth on said l rrapper ie the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

z } th  day  o f  September  ,  L976

rA-3 (2/76)
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STATE OF.NEW YbRK
STATE TAX COMMISSION

In the I ' lat ter of  the Pet i t ion

o f

CARDINAL KTTCHENS,  INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of  Sa l -es  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the f,em$l or Period (g)
B U6^ throuEn_rLl7\ 

'5o 
.

State of New York
County of Albany

AFFIDAVIT OF MAILING

Donna Scranton , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age,  and tha t  on  the  28 thday  o f  September  ,  L976,  she served the  w i th in

Not i ce  o f  De te rm lna t i on by (ren!ftf*s*) mail uPon Cardinal

Kitchens, Inc. (@[Drr*fl!fiattxet]sf) the petitioner in the within proceeding,

by enclosLng a true copy thereof in a securety sealed postpaid wrapper addressed

a s  f o l l o w s :  C a r d i n a l  K i t c h e n s ,  I n c .
4 1 0  4 t h  A v e n u e
Brooklyn, New York 1-L21-5

and by deposit lng same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusLve care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the said addressee is the (rgX*Egp**klry

*&tr* lp) pet i t loner herein and that the address set forth on said wrapPer is the

last known address of the 6q*X*Sgf* k{,lgrf[xth*) petltloner.

to before me EhisSworn

2Bth daY o f  September

I

rA- 3 (217 6)

,  t976 .



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Septernben 28 , L976

r Candlnal Kltahens, Inc.
410 4th Avenue
Bnooklyn, New York 11215

OENTLEMEN:

Enc.

cc :  Pet i t ioner 's  Repre

SING TAX
OFFTCER

Tax ing  Bureau 's Representat ive:

Please take notice of the DE1ERMINATION
of,  the State Tax Commission encl-osed herewith.

Pl-ease take further notice that Pursuant to
Sect ion(s) 1139 & LZ43 of the Tax Law, any
proceeding in 

-Court 
to ieview an adverse deci-

sion must be commenced within 4 fnOnthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed
wiLl- be referred to the proper part

COBURN

A O D R E S S  Y O U R  R E P L Y  T O

TELEPH.NE: ,u , , r ,  4  57 -qB  q0

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Apol icat ion

o f

CARDINAL KITCHENS, INC.

for a Hearing to Review a Determination
of  Sales and Use Taxes Due on a Denia l
of a Credit or Refund of Such Taxes under
Articles 28 and 29 of the Tax Law for the
Period August 1, L965 through February 28,
L969 .

DETERMINATION

Appl icant ,  Card inal  K i tchens,  Inc. ,  4L0 4th Avenue,  Brooklyn,

New York LI2L5, f i led an application under sections 1138 and L250

of the Tax Law for a hearing to review a denial of a claim for

credi t  or  re fund of  sa les taxes imposed under  Ar t ic les 28 ar .d  29

of the Tax Law for the period August l ,  L965 through February 28,

L969 .  (F i l e  No .  0 -000 r038 ) .

Sa id  c la im  fo r  re fund  i s  i n  t he  amoun t  o f  $11 ,067 .49 ,  w i th

app rop r i a te  i n t e res t ,  and  cons i s t s  o f  $3 ,787 .47 ,  p l us  i n t e res t  o f

$453.17,  pa id pursuant  to  a determinat ion of  taxes due asser ted by

No t i ce  No .  90 ,757 ,987  i s sued  Feb rua ry  L4 ,  L969 ,  t o r  t he  pe r i od

Augus t  l ,  1965  th rough  Februa ry  29 ,  L968 ;  and  $6 ,826 .85  pa id  w i th

sales tax reLurns for  the per iod March l ,  1968 to February 28,  L969.

A  hea r ing  was  he ld  on  March  9 ,  L976 ,  z t  9 :L5  A .M.  a t  t he  o f f i ces

of the State Tax Cornrnission, Two World Trade Center, New York, New

York,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .  The appl icant  appeared

/
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by  Ben jamin  Lew is ,  Esq . ,  o f  Lapa t i n ,  Lew is ,  Green ,  K i t zes  &  B la t te i s ,

P.C.  The Sales Tax Bureau appeared by Peter  Crot ty ,  Esq.  (A lexander

We iss ,  Esq . ,  o f  counse l ) .  The  reco rd  o f  sa id  hea r ing  has  been  du l y

examined and considered.

ISSUE

Wlrether  the appl icant ,  who bui lds custom-made k i tchen cabinets ,

was improper ly  denied a c la im for  the refund of  use taxes paid,  under

c lause B of  sect ion 1110 of  the Tax Law,  on the se l f -use of  k i tchen

cabinets  bui l t  and insta l led bv h imsel f  in  customer 's  homes is  the

i ssue  i n  th i s  case .

FINDINGS OF FACT

1.  Card inal  K i tchens,  Inc. ,  is  in  the business of  bu i ld ing and

insta l l ing custom made k i tchen cabinets .  I t  mainta ins a showroom at

410 Fourth Avenue, Brooklyn, New York and has a factory at another

locat ion in  Brooklyn.

2. The showroom contained a permanent display of model kitchens

wi th appl icant 's  cabinets  in  var ious s izes and sty les.  These models

had been bui l t  by appl icant .  They were not  in tended for  sa le and

were noL so ld to  customers.

3.  Appl icant  keeps no cabinets  in  inventory.  I t  has no s tock

i tems for  sa1e.  I t  does not  have a cata logue.  There is  no ev idence

that  appl icant  adver t ises or  ho lds out  that  i t  w i l l  se l l  or  has a

pr ice for  the sa le of  k i tchen cabinets  wi thout  insta l la t ion.
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4.  The in i t ia l  contact  wi th  a customer would genera l ly  be in

appl ieant 's  showroom where the customer would choose mater ia ls ,  s ty1e,

co lor ,  e tc .  For  every sa le,  however ,  one of  appl icant 's  employees

would v is i t  the cusLomer 's  home and make necessary measurements.

5.  The appl icant 's  contract  inc ludes a perspect ive drawing of

the completed k i tchen,  a f loor  p lan wi th  d imensions,  wr i t ten

spec i f i ca t i ons  i nd i ca t i ng  s t y1e ,  co1o r ,  ma te r i a l s ,  accesso ry  ro l l e rs ,

l a t ches ,  e t c . ,  and  s ta temen ts  as  to  the  cusLomer ' s  respons ib i l i t i es

and d i rect ions,  where necessary,  for  e lect r ica l ,  p lumbing and other

insta l la t ion work.  The contract  prov ides for  a  to ta l  pr ice wi th  a

deposit,  a part payment on delivery and f inal payrnent on completion.

6.  Appl icant  par t ia l ly  bu i lds the cabinets  in  i ts  own factory,

where it  has about twenty-f ive employees. It  uses the fol lowing

mater ia ls :  p lywood sheets in  var ious s izes,  hardwood st r ips in

var ious lengths,  formica sheets and meta l  and p last ic  accessor ies,

such  as  h inges ,  ro l l e rs ,  e te .

7 . Ply^rood and formica are both products made by manufacturers

f rom component  e lements and so ld for  use in  the bui ld ing t rades.

B.  Af ter  the cabinetg are par t ia l ly  bu i l t ,  they are del ivered to

the customer 's  home.  There,  they are completed and insta l led in  the

customer 's  k i tchen wi th  wood screws through the wa1ls  and in to the

beams of the house. The instal lat ion might take four or f ive days.
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A smal l  f ract ion,  less than ten percent of  appl icant 's

business,  consis ts  of  the sa le of  cabinets  and cabinet  mater ia ls

without instal lat ion to contractors, and to those home owners who

wish to  "do- i t - themse1ves."  The sa les tax is  charged on the fu l1

pr ice paid by the customer on these sa les unless a resale cer t i f icate

i s  t endered .

10. There is no evidence in this case that custom-made kitchen

cabinets ,  whi le  not  yet  insta l led,  are so ld by other  vendors

compet i t ive wi th  th is  appl icant .  There is  no ev idence,  by cata logues,

advert isements or otherwise of any price that such cabinets would

se l l  a t .

11. The determination under review computed a use value for the

custom-made cabinets  pr ior  to  insta l la t ion by ca lcu lat ing cost  o f

materials and applying a percentage markup to cover labor costs.

The f igures used in  such computat ions are not  in  d ispute.

CONCLUSIONS OF LAW

A. That  the appl icant  is  not  subject  to  tax and the denia l  o f

the refund was improper because said refund was denied on the ground

that the applicant was a "manufacLurer" and not a "fabricator" within

the meaning of  sect ion 1110 of  the Tax Law;  that  i t  has been st ipu lated

that this is the only issue in the case; and that such ground is

erroneous in that i t  is based upon the definit ion of "manufacturer"

and of "fabrication" to the effect that an item has been "manufactured"

when said i tem is "different in shape or form" than the materials from
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which it  is made; and that an item is "fabricated" when it  is

merely modif ied from an item which is already manufactured and

when after the modif ication the manufactured item "reLains i ts

ident i ty . "  These def in i t ions must  themselves be re jected because

they assume that  the d is t inct ion between an i tem which a contractor

" fabr icates"  and an i tem which is  "manufactured,  processed or

assembled" is mutually exclusive when it  is very clear that the

language of section 1110 in making special provision for iLems

which a contractor  " fabr icates,  "  is  in tended to be a l imi ta t ion on

the appl icat ion of  the se l f -use tax to  i tems a l ready c lass i f ied as

"manufactured,  processed or  assembled."  The concept  of  fabr icat ion,

as used in  th is  sect ion,  is  encompassed wi th in  the concept  of

manufactur ing,  processing and assembl ing.

B.  That  as ide f rom the s t ipu lated issue,  i t  is  c lear  that  the

sel f -use tax cannot  be appl ied to  th is  appl icant  because the purpose

of  sect ion 1110,  and of  the L969 amendment  thereto,  is  to  subject  to

th is  use tax only  those i tems bui l t  by a person and used in  Lhe

person 's  own business,  when the i tems are of  sueh a character  that

they would normal ly  be the subject  o f  sa le and purchase at  a

"prevail ing normal purchase price" in an over-the-counter competit ive

market .  They would thus be subject  to  the sa les or  use tax on such

sales or  purchases and that ,  o i l  th is  record,  there ex is ts  no ev idence

by way of  cata logues or  adver t isements or  o therwise that  there ex is ts

for custom-made kitchen cabinets any signif icant over-the-counter

competit ive market, or that such cabinets have a prevail ing normal

p r i ce .
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C. That because of  the above

appl icant,  Cardinal  Ki tchens, Inc.

reasons the refund in  issue of

,  must  be granted.

DATED: Albany, New York
Sep tember  28 ,  L976

STATE TAX COMMISSION

SSIONER


