
STATE OF NEW YORK
STATE TAX COUMISSION

In the Matt ,er of  the Pet i t lon
:

o f

CARVER CONCRETE CORP.

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determinat lon or a Refund
o f  S a l e s  &  U s e  :

AFFIDAVIT OF I"IAILING

Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the>{ieu:($<e* Period (glTax Law tor tne>rtE{m(s<3* rerloo lpl,t :

June L, :..969 throuqh November 1, L9JO .

State of New York
County of A1bany

Bruce Batchelor , being duly sworn, deposes and says chat

ahe is an empLoyee of Ehe Department of Taxatlon and Finance, over 18 years of

age, and that on the 21st day of December ,  L976, lhe served the wiEhin

Notice of Determination by fter**tr* maiL upon Carver Concrete Corp.

by encl-oslng a

as  fo l lows:

ers$rcstnxeo98xor!, the petitioner ln the within proceedtng,

true copy thereof in a securely sealed postpaLd wrapper addressed

Carver Concrete Corp.
c/o Underhil l  Construction Corp.
344 Duffy Avenue
Hicksv i l le ,  New York 11802

and by deposlt ing same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the Unlted States Postal  Service within the State of,  New York.

That deponenL further says that the satd addressee ls the (rcfcxcooa*rer

a&Akei petitioner herein and that the address set forth on sald wrapper is the

last known address of the (xxpoq Et€{:fi.moc<Xkei petitloner.

Sworn to before me this

21st day of December

rA-3 (2176)

,  Lg ' 76



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CARVER CONCRETE SORP.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
o f  S a 1 e s  &  U s e
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the fbu:(sX** Perlod {s}

J  0 .

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

tltre is an empl-oyee of the Department of Taxation and Finance, over L8 years of

age, and that on the 21st day of December ,  1976, I fhe served the wlthin

Notice of Determination by $cetidsed) mail upon Gerald coldstein

(representative of) the petltLoner in the within proceedlng,

true copy thereof Ln a securely sealed postpaid wrapper addressed

Gera1d coldste in,  Esq.
Belson,  Connol ly  & Be1son
32 Broadway
New York, New York LOOOA

and by deposlt ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic i .al  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representatl-ve

of the) pet l t ioner herein and that the addrese set forth on sald l rrapper is the

last knolrn address of the (representat ive of the) pet i t loner.

AFFIDAVIT OF MAILING

by enclos ing a

as  fo l l ows :

Sworn to

2 I s t  d a y

before me this

of December ,  L9 76

rA-3 (2/76)

&o... K.tVr{ q.u r



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAX.ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

ffir 41, L9?6

Cir\na eoncr|tr Gorjl.
c/o Unrllrrlrtll €omrtnrGtl,oa CorXl.
3{,4 nrffy lnrnur
Hldrrvllb, nnr lorh tt SOl
OantLmrr
Please take notice of the DllllEnlllfllllof,
of ,  the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(s) tr l t8 & lzit  of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 pgtlff
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed to the undersigned. They
wit-1 be referred to the proper party for repLy.

V3ry truly yours,
- /  '  / ( -7a{M1

Enc. 
trnn* J."trtcclr
Sufnrvlror o! slrrll

cc: peritioner's Representa$$tf'n Fmrfulsr

Taxing Bureau's Representat ive:

A D D R E S S  Y O U R  R E P L Y  T

TELEpHoNE: 1r , .1 , l ! l?- tBSO

r

rA -1 .12  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

CARVER CONCRETE CORP.

for  Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the period June L, L969 through November L,
L970 .

DETERMTNATION

Applicant, Carver Concrete Corp.r c/o l lnderhi l l  Construction

Corporat ion,  344 Duf fy  Avenue,  Hicksv i l le ,  New york,  LLBO2,  has f i led

an appl icat ion for  rev is ion of  a  determinat ion or  for  re fund of  sa les

and use taxes under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod

June 1,  ] -969 through November 1,  I97O (Cla im #5895) .

The appl icant  f i led an appl icat ion for  a  hear ing to  rev iew a

determinat ion or  for  re fund in  the amount  of  $4,335.94.  A Smal l

Cl -a ims Hear ing was held before Joseph Marcus,  Hear ing Of f icer ,  a t  the

off ices of the State Tax Cornmission, T\nro World Trade Center, New York,

New York on June 9, 1976 at 9:15 d.rn. Applicant was represented by

David L iv ingston,  Treasurer  and Gera l -d Goldste in,  Esq.  The Sales Tax

Bureau was represented by Peter  Crot ty ,  Ese. ,  ( I rwin Levy,  Ese.  o f

counsel )  .
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ISSUE

Is the agreement  for  the construct ion of  rea l  proper ty ,  entered

into on June 21, 1968 by Carver Concrete Corp. and HRH Construction

Corporat ion,  s igned on August  19,  L969,  a "pre-ex is t ing l -ump sum or

un i t  p r i ce .cons t ruc t i on  con t rac t "  as  de f i ned  i n  sec t i on  111 -9 (a )  (  )  o f

Ar t ic l -e  28 of  the Tax Law?

FINDINGS OF FACT

l .  AppJ- icant ,  Carver  Concrete Corp. r  w€rs the subcontractor  on a

construction project known as Henry Phipps PLaza South located in the

borough of Manhattan, City and State of New York. Appl- icant agreed to

furn ish a l l  labor ,  mater ia ls ,  power and l ight ,  e tc .  necessary for  the

complet ion of  the concrete and re la ted work as deta i led in  the agreement .

2.  The agreed pr ice,  ds conta ined in  sect ion 4 of  the agreement ,

was  $2 ,45 I r000 .00 .

3.  Appl icant  submit ted copies of  purchase orders for  mater ia ls ,

concrete and re in forc ing s teel  dated as far  back as August  7 ,  1968 and

June  13 ,  1968 .

4.  Appl icant  was unable to  s tate wi th  cer ta in ty  the ex is tence of

a performance bond relative to the obligation undertaken in the afore-

ment ioned agreement .

5.  The copy of  the agreement ,  as submit ted by appl icant ,  was in-

complete. The last page of the agreement under paragraph (V) and headed

"arb i t ra t ion"  re fers  to  the methods of  set t l ing any d isputes that  may

ar ise.  The controvers ies were to  be submit ted to  the Amer ican



l.
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Arb i t ra t i on  Assoc ia t i on  fo r  se t t l emen t .  Th i s  sec t i on  s ta tes ,  f i na I l y ,

that  " fa i l -ure of  the subcontractor  to  comply wi th  the prov is ions of

th is  paragraph of  the agreement  shal l  const i tu te a mater ia l  breach of

the same wi th  a l l  the remedies to  the contractor  prov ided for  in  sect ion

5,  paragraph (b)  o f  th is  agreement . "

6. The referenced section 5, paragraph (b) was not submitted by

appl icant .

7. Taxpayer stated the agreement was entered into on June 28,

1968 and formalized by signatures on Augiust L9, L969. No reason for

the delay was g iven.

CONCLUSTONS OF I.AW

A. That  the "agrreement"  entered in to was,  in  fact ,  not  a  pre-

ex is t ing sump sum or  un i t  pr iee construct ion contract  and therefore

the element of irrevocabil i ty was not present as reguired by section

l -11-9(a)  (3)  o f  the Tax Law.  Sect ion l - l - l -9(a)  reads in  par t ,  " the term

pre-ex is t ing l -ump sum or  un i t  pr ice construct ion contract  shaI1 mean

a eontract . . .which was i r revocably  entered in to pr ior  to  the date of

enactment . . . "  No where in  the aforement ioned agreement  d id  the par-

t ies thereto ind icate or  a l lude to  the i r revocable nature of  the aqree-

ment .  Nor  d id  the appl icant  ascer ta in  the ex is tence of  a  surety  which

would have undertaken the completion of the contract in the event of

defaul t  by the appl icant .
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Carver ConcreteB .

DATED:

The appl icat ion of

Albany, New York
December 2L,  L976

Corp.  is  denied.

STATE TAX COMMISSION

PRESTDET\flT

COMMISSIONER

COMMISSIONER


