
STATE
STATE

OF
TAX

NEI^I YORK
COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CHISHOLM CONTRACTING CO., INC.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under Article(s)28 and 29 of the
Tax Law for the XEXI11lEDg€(Period (g)

AFFIDAVIT OF MAILING

State of  New York
County of Albany

Carmen Mottolese , being duly sworn, deposes and says that,

she is an empl-oyee of the Department of Taxation and Finance, over 18 years of

age,  and tha t  on  the lg th  day  o fNovember  ,  L976,  she served thewi th ln

Notice of Determination by )OIEXU{DOIFO maiL upon Chishohn' Co. , Inc.

by

a s

XIGIPtEXflU€QXXX9(XXX the petltioner in the within proceedlng,

enclosing a true copy thereof tn a securely sealed postpaid \f,rapper addressed

f o l l o w s :  C h i s h o l m  C o n t r a c t i n g  C o . ,  I n c .
Ror-rnd Lake, New York L2L5L

and by deposi. t ing same enclosed in a postpaid properLy addressed wrapper tn a

(post of f ice or off ic ial  depository) under the exctusive care and custody of

the United States Postal  Service within the State of New York.

That deponenL further says Ehat the said addressee is the $BqrupggqXg$$m

XftHXX petitioner herein and that the address set forth on said wrapper is the

last known address of the M) pet i t loner.

Sworn to before me this

10th day of November ,  L976.

rA-3 (2176>



STATE OF NEW YORK

DEPARTMENT OF TAX,ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

l{orrenbor L0, 1976

STATE TAX COMMISSION

r
ChLsholu Controcttng Co., Inc.
&ound Lakc, !{ery York 12151

Gentlemn:

Please take notice of the DETE3MINATION- .
of  the State Tax Commission enclosed herehTith.

Please take further notice that pursuant to
Section(s) 113S and 1143 of the Tax Law' any
proceeding in court to review an adverse deci-

sion must be commenced within 4 mffthg
from the date of  th is  not ice.

Inquiries concerning the computation of tax
due or refund aLlowed in accordance with this

decis ion or  concerning any other  mat ter  re lat ive

hereto may be addressed to the undersigned. They

wiLl be referred to the proper party for repLy.

Enc. Supenrl.oor of Snrll
. Clatug llaarLngr

c c :

Taxing Bureau's Representat ive:

A D D R E S S  Y O U R  R E P L Y  T O

457-3850
T E L E P H O N E :  ( 5 1 8 ) -

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  APP1 ica t i on

o f

CHISHOLM CONTRACTING CO. ,  INC.

fo r  Rev i s ion  o f  a  De te rm ina t i on  o r
fo r  Re fund  o f  Sa les  and  Use  Taxes
under  A r t i c l es  28  and  29  o f  t he  Tax
Law for  the Per iod August  l - ,  1965
th rough  November  30 ,  1967 .

DBTERMINATION

App l i can t ,  Ch i sho l -m  Con t rac t i ng  Co . ,  I nc . ,  Round  Lake ,

New York L2I5I ,  has f i l -ed.  an appl i -cat ion for  rev is ion of  a

determinat i -on or  for  re fund of  sa l -es and use taxes under

Ar t i c l es  28  and  29  o f  t he  Tax  Law fo r  t he  pe r iod  Augus t  1 ,  l - 965

through November 30,  1967.  A smal l  c la ims hear ing was held

be fo re  Joseph  Chy rywa ty ,  Hear ing  O f f i ce r ,  a t  t he  o f f i ces  o f

the  S ta te  Tax  Commiss ion ,  S ta te  Campus ,  A lbonV,  New York r  oh

June  L7 ,  f 976 ,  d l  ) z l . 5  A .M .  App l i can t  was  rep resen ted  by

Duga ld  D .  Ch isho l -m ,  P res iden t .  The  Sa les  Tax  Bureau  appeared

by  Pe te r  C ro t t y ,  Ese . ,  (So lomon  S ies ,  Esq .  o f  counse l ) .

ISSUB S

I .  D id  the  work  o rde rs  be tween

E l -ec t r i c  cons t i t u te  l ump  sum cap i ta l

the appl icant  and Genera l

imnrovement  contracts?



2 -

I I .  D id  the  con t rac t  be tween  the  app l i can t  and  T roy  Bo i l e r

Works ,  I nc .  ca l l  f o r  t he  pu rchase  o f  t ang ib le  pe rsona l  p rope r t y?

I I I .  Were  cha rges  fo r  t he  ren ta l  o f  equ i -pmen t ,  wh lch  i nc luded

an  ope ra to r ,  sub jec t  t o  sa fes  t ax?

FINDINGS OF FACT

1.  App t i can t ,  ch i sho l -m  con t rac t i -ng  co . ,  Tnc ,  t ime ly  f i l - ed

New yo rk  S ta te  and  l oca l  sa les  and  use  tax  re tu rns  fo r  t he  pe r iod

Augus t  1 ,  1965  th rough  November  30 ,  L967 .

2 .  On  Sep tember  30 ,  1968 ,  t he  Sa l -es  Tax  Bureau  l ssued  a

Not ice of  Determinat ion and Demand for  payment  of  sa les and use

taxes  due ,  aga lns t  t he  app l i can t ,  Ch i sho lm  Con t rac t i ng  Co . ,  I nc ' ,

i n  t he  sum o f  $ l , 408 .86  t ax ,  pena l t y  and  i n te res t  due .  The  de te r -

m ina t i on  so  i ssued  was  the  resu l - t  o f  a  f i e ld  aud i t  wh i - ch  d i sc losed

ad ,d i t i ona l  pu rchases  sub jec t  t o  use  tax .

3 .  App l i can t ,  ch i sho lm  con t rac t i ng  co . ,  I nc . ,  i s  an  i ndus t r i a l

cont tac1or  and per formed numerous jobs for  the Genera l  E lecEr ic

Company.  The repai - r  and insta l - la t i -on work was not  he ld taxable by

the  Sa les  Tax  Bureau  because  exempt ion  ce r t i f i ca tes  were  i ssued  by

Genera l  E lec t r i c .  The  Sa l -es  Tax  Bureau  taxed  on l y  ma te r ia l s  wh ich

were  i nco rpo ra ted .  i n to  l ump  cap i ta l  improvemen t  j obs .

4 .  App l i can t ,  Ch i sho lm  Con t rac t i ng  Co . ,  I nc . ,  en te red  i n to  an

ag reemen t ,  da ted  Ap r i t  26 ,  1966 ,  w i t h  T roy  Bo i l e r  Works ,  I nc . ,  wh i ch
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s ta ted  tha t  T roy  Bo i l e r  Works ,  I nc .  wou ld  fu rn i sh  the  l abo r  and

mater ia ls  requi - red to  fabr icate the in le t  and duct  work for  Chisholn

Con t rac t l ng  Co . ,  I nc . ,  i - n  acco rdance  w i - t h  t he  spec i f i - ca t i ons  so

s t i pu la ted  i n  Ch isho l -m ts  con t rac t  w i th  Genera l  E lec t r i c  Company .

The  ag reemen t  f u r the r  s ta ted  tha t  T roy  Bo i l e r  Works ,  I nc .  wou ld

fu rn i sh  a  qua l i f i ed  man  to  superv i se  the  e rec t i on  o f  t he  duc t  work ;

however - -  t he  l abo r  t o  i ns ta l l  t he  duc t  work  was  to  be  pe r fo rmed  by

Ch i sho lm  Con t rac t i ng  Co .  ,  f nc .

5 .  Co r respondence  f r om T roy  Bo i l e r  Works ,  I nc . ,  t o  t he  Sa les

Tax Bureau ind i -cated that  sa id company d id not  take par t  in  the

e rec t i on  o f  t he  duc t  work  a t  t he  Genera l  E lec t r i c  p lan t  s i t e .  T roy

Bo i l e r  Works ,  I nc .  d id  send  a  superv i so r  t o  fac i l i t a te  the  p rope r

i -ns ta l l a t i on  o f  t he  duc t  work .

6 .  App l i can t ,  Ch i - sho tm  Con t rac t i ng  Co . ,  I nc . ,  r en ted  cons t ruc -

t i - on  equ lpmen t  w i th  an  ope ra to r .  The  o r i g ina l  b i l l i ng  d id  no t

separa te l y  s ta te  the  cha rges  fo r  t he  ope ra to r .  However ,  subsequen t

in fo rma t i -on  d i sc losed  tha t  28 .75 / '  o f  t he  to ta l  ren ta l  cha rges

rep resen t  t he  cha rges  fo r  t he  ope ra to r .

CONCLUSIONS OF LAW

A. That  the mater ia l  purchases taxed by the Sal -es Tax Bureau

were  i t pu rchases  a t  r e ta i l "  as  de f i ned  i n  sec t i on  1101 - (b )  ( 1 )  and

proper ly  taxed as mater ia ls  incorporated in to lump sum capi - ta l

improvement  contracts  wi th  the Genera l  E lect r ic  Company.  The



accep tance  o f  an  exempt ion  ce r t i f i ca te  by  Ch isho lm Con t rac t i -ng

Co . ,  I nc .  d i d  no t  r e l i eve  t hem o f  t he i r  sa l es  t ax  ob l i ga t i on  on

the  n r r roehRse  o f  ma te r i -a l s  i nco rpo ra ted  i n to  such  l ump sum cap i ta l
y q 4  v r l e v v

improvemen t  p ro iec ts .

B .  Tha t  t he  con t rac t  be tween  T roy  Bo i l e r  Works ,  I nc .  and

the  app l i can t ,  Ch isho lm Con t rac t i ng  Co . ,  I nc . ,  was  fo r  f u rn i - sh ing

tang ib le  pe rsona l  p rope r t y  t o  the  j ob  s i t e  and  tha t  a l l  i ns ta l - l a t i on

in tn  ren l  n i -ope r t y  was  done  by  Ch isho l -m .  These  ma te r ia l s  were
- v -  " l

purchases  a t  re ta i l  and  p rope r l y  t axed .

C .  Tha t  t he  app f i can t  has  submi t ted  subs tan t i a l  ev idence

ind i ca t i ng  tha t  28 .75% o f  t he  to ta l -  equ ipmen t  ren ta l s  rep resen t

e-harses for  the operator  and to  that  extent  the charge for  such

ope ra to r  i s  no t  t axab le .

D .  Tha t  t he  app l i can t  ac ted  i n  good  fa i t h  and  the  pena l t y  i s

cance l -1ed .

E .  Tha t  t he  app l i - ca t i -on  i s  g ran ted  to  the  ex ten t  o f  reduc ing

ad.d i t ional -  sa les tax due for  the per iod August  1 ,  f965 through

\T r r r r omhar "  ?o  1967 ,  f r om $ f r f f 5 . 34  t o  $1 r080 .61  t oge the r  w i t h  such
l l v V U I I I U v f  J v t

in terest  as may be lawfu l ly  due.  The Sales Tax Bureau j -s  hereby



) -

d i rec ted  to  acco rd ing l y  mod i f y  t he  No t i ce  o f  De te rm ina t i on

and Demand for  payment  of  sa les and use taxes due issued

Sep tember  30 ,  1968 ,  and  excep t  as  so  g ran ted ,  t he  app l i ca t i on

i s  i n  a l l  o t he r  r esPec t s  den ied .

DATED: AlbanY,  New York
November 10. l-976

\fur.t[^, ICP-*'
ffi

COMMISSION


