
STATE OF NEW YORK
STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PAT DI PAOLA
For a Redetermination of a Deficiency or
a Revtsion of a Determination or a Refund
of  Sales & use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for the lou*s(Xnx Period 6oI
June t, tgZt -tnrou+

State of New York
County of Albany

Cather ine Steele , being duly sworn, deposes and says that

she is an ernployee of the Depart,ment of Taxatlon and Finance, over 18 years of

age, and that on the 3othday ofNovember ,  L976, she served the within

Not ice of  Determinat ion by {csti66ed) mail upon Pat DiPaola

(xxpraexxEaitlxx>otr) the petitioner ln the withln proceeding,

by enclosing a true copy thereof in a securel-y sealed postpaid wtapper addressed

as fo l lows:  Mr .  Pat  D iPao la
L4 Br iggs  St ree t
Hicksvi l le,  New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the excluglve care and custody of

the United States Postal-  Service wlthin the State of New York.

That deponent further says that the said addressee is the {cepxxwoccttme

xfxfibe) petitioner herein and that the address set forth on said wrapper is the

last knom address of the (aegcnfsndlxe<:otrxfbe) peritloner.

Sworn to before me this

30th day of November ,  LW6.

AFFIDAVIT OF MAILING

' rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Novenrber 30, L976

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  { 5 1 8 )
457-3850

r Mr. Pat DtPaola
14 Brtggt Street
Hf,ektvtlle, New York

Dear Mf. DtPaolar

Please take notice of the DETE$UINAIION
of the State Tax Commission encl"osed herewith'

Please take further notice that pursuant to

Sect ion(s) 1138 & 1243 of the Tax Law, any
proceeding in court to revieqt an adverse deci-

sion must be commenced within 4 monthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other mattef relat ive
hereto rnay be addressed to the undersigned. They

wiLl be referred to the proPer party for reply'

Enc .

Jy truLy Yo_urs,

4^*^4/%
Frank # Rrccia
Srrpervtaor of &n411
Clalmg Eearlngl

cc: ltrilffttmEotw

Taxing Bureau' s Representative :

rA -L .L2  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

PAT DI PAOLA

for Revision of a Determination or for
Refr:nd of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period June 1, L97L through August
4,  L972.

DETERMINATION

Appl icant ,  Pat  DiPaola,  14 Br iggs Street ,  Hicksv i l le ,  New York,

has f i led an applicaLion for revision of a determination or for refr:nd

of sales and use taxes under Art icles 28 and 29 of the Tax Law for

Lhe per iod June 1,  L97L through August  4 ,  L972.  A smal1 c la ims

hear ing was held before Joseph Chyrywaty,  Hear ing Of f icer ,  d t  the

of f ices of  the State Tax Commiss ion,  T\uo Wor ld Trade Center ,  New York,

New York ,  oo  June  7 ,  L976 ,  4 t  2 :45  P .M.  App l i can t  appeared  p ro  se .

The Sales Tax Bureau appeared by Peter  Crot ty ,  Esq. ,  ( I rwin Levy

o f  counse l ) .

ISSUE

Was the margin

Bureau and applied

of  er ror , .  whieh was

to  vendor ' s  repo r ted

FINDINGS OF FACT

computed by the Sales Tax

taxab le  sa les ,  co r rec t?

1. Appl icant,  Pat DiPaola,  owned and operated a Carvel  ice

Gieaur sLore in Hicksvi l le,  New York f rom 1968 to August 4,  L972,

at  which t ime he sold the business. The sales eonsisted of
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ice cream cones, prepackaged ice cream and some miscellaneous

dairy produets.

2.  Appl icant computed his taxable sales dai ly,  by restocking

al l  shel f  i tems to a predetermined capaci ty.  This method was used

in the absence of  a cash register wi th a tax key.

3.  The appl icant,  Mr.  Pat DiPaola,  f i led New York State and

local sales and use tax returns for the period June l, L|TL through

Augus t  4 ,  L972 .

4 .  App l ican t ,  Pa t  D iPao la ,  t ime ly  f i led  a  Not i f i ca t ion  o f  Sa le ,

Transfer or Assignment in Bulk (5T274) with the Sales Tax Bureau

which indicated the date of  sale to be August 4,  L972. A check for

$1 ,575.00  was a lso  remi t ted  to  the  Sa les  Tax  Bureau fo r  the  sa les  tax

due on furniture, f ixtures and equipment.

5 .  On October  11 ,  L972,  the  Sa les  Tax  Bureau issued a  Not ice  o f

Determination and Demand for payment of sales and use taxes due against

app l ican t ,  Pa t  D iPao la ,  in  the  sum o f  $L ,544.67 .  The Sa les  Tax  Bureau

he ld  50% of  the  app l ican t ' s  repor ted  gross  sa les  to  be  taxab le ,  wh ich

resul ted in the addi t ional  tax due.

6.  The appl icant,  Pat DiPaola,  f i led a t imely appl ieat ion for

hear ing to review determinat ion on November 2L, L972.

7. The Sales Tax Bureau subsequently performed a bulk sale audit

on the books and records of the applicant to determine the validity of

the or ig inal  assessment which held 50% of gross sales to be taxable.

The Sales Tax Bureau reviewed purchases made during the period Jul-y I",,

L97L through Jr:ne 30, L972. These purchases were ident i f ied as to their

use in resell ing the taxable ice cream items. An allowance was given
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for 50% of the cones and 66% of certain ice cream dishes which were

to be so ld tax exempt .  The se l l ing pr ices per  i tem were then appl ied to

the remaining number of cones, cups and dishes purchased to arrive at

audi ted taxable sa1es.  By compar ing audi ted taxable sa les to  repor ted

gross sales the taxable percentage was 38% as compared to the original

50%. The tax due was reduced to $817.48,  which the appl icant ,  Pat

D iPao la ,  pa id .

8.  The appl icant ,  Pat  DiPaola,  o f fered no ev idence that  an a l low-

ance for the breakage of ice cream cones was a signif icant element of

his business or that the al lowance of 50% given for cones sold tax

exempt did not reflect an element of breakage.

CONCLUSIONS OF LAW

A. That  the examinat ion of  appl icant ,  Pat  DiPaola 's  books and

records by the Sales Tax Bureau \^7as properly conducted as authorized

in sect ion LL42 of  the Tax Law.

B. That the margin of error percentage computed by the Sales

Tax Bureau and appl ied to  appl icant ,  Pat  DiPaola 's  repor ted taxable

sales,  was correct ,  and the resul t ing f ind ings of  addi t ional  sa les

tax due for the period June L, L97L through August 4, L972 were

supported by substantial evidence.
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C. That  the appl icat ion of  Pat  DiPaola is

Notice of D.etermination and Demand for payment

Laxes due issued October  11,  L972 is  susta ined.

DATED: ALBANY, NEW YORK
November 30, L976

denied and the

of  sa les and use

COMMISSION


