
stnrn oF NEw YoRK
STATE TAX COMMISSION

In the Ma.t ter of  the Pet i t lon

o f

GTBSON & CUSHI4AN OF NEW YoRK, rNC. :

:
For a Redetermlnat lon qf a Def ic iency or
a Refund 6g Sales and Use
Taxes under Article (") ?B y ?9 .. -of .gt13:
Tax Law for the Xu$tc@Period B/O1 /65 '
thnouElr 2/28/69. 

' .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY €EX$[Sqr{$) MArL

State of New York
County of Albany

Donna Scranton , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  l8 thday  o f  MaY ,  W76,  she served the  w l th in

Notice of S$iHtsliiStrt (or Determlnatlon) by (om*ffi) mail upon Gibson &

Cushman of NY, Inc. (f{4Fe}&ruAnflElcfttr) rhe periEioner in rhe wlthin

proceeding, by encl-osing a true copy thereof in a securely sealed postpaid

wrapper addressed as folLows: Gibson & Cushman of New Yo:nk, Inc.

;3""3il31"1"ft:*"Yo"k
and by deposit ing same enclosed ln a postpald properly addressed wrapper in a

(post of f ice or off ic la. l  deposltory) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

Tha.t deponent further says that the sa.id addressee ls the (Setsf5$ardfit6?Elfrec

@ petltioner hereln and tha,t the address aet forth on sald ltra.pper is the leet

known address of the (xarwceffiffi.tfieffi(Eltdt Petitioner.

Sworn

l  Brh

ot

d

before me thls

of May

AD-1 .30  (L174)



STATE OF NEI{ YORK
STATE TN( co}o,TISSIoN

In  the Ma. t ter  of  the Pet i t lon

o f

erBSoN & 0USHMAN 0F NEW YoRK, INC. AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY @XXDH[8U) MAIL

For a Redeterminat ion of a Def ic lency or
a Refund of Sales and. Use
Taxes under Art icle (sl 28 & 29 of Lhe
Tax Law for the 4ESi$64 Period' B/1 /65 z
thnouglr 2/28/69. 

'  '

State of New York
County of Albany

Donna Sc:nanton ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the l  Bth day of May ,  1976,  she served the  w i th ln

Notice of Rggis*** (or Determlnation) by (Sertt&igd) mail. upon Kennet?l

Car road ,  Esq . (representaLive of)  the pet i t ioner in the wlthin

proceeding, by enclosing a true copy thereof ln a securely sealed postpaid

wrapper addressed as fol lows: Kenneth Car;noad.,  Esq.

4O Worth Street
New Yorkr New York

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f lce or off ic ial  deposltory) under Ehe exclusive ca.re and custody of

the Untted States Post Off ice Department within the State of New York.

That deponent further sa.ys that the sa. id a.ddressee ls the (representat lve

of) pett t l .oner heretn and that the address set forth on said rrrapper is the laet

known addrese of the (representat lve of the) pet l t loner.

Sworn to before me thle

of Mayl Brh

AD-1 .30  (L174)



ffi
STATE TAX COMMISSION

r Olbron & Guahnru of trr Tsrkr tr[o.
38 flman Avrnur
Bap $horr; trr Sorlr

SBStrtS{3frr

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

DA$SDI

They
ly .

rAx oorFEUmCSs

A D D R E S S  Y O U R  R E P L Y  T O

Al,baryrf,.Y' .
l{ay tB, 19?6

TELEPH.NE: tuttl 45?-385O

Pl-ease take notice of the Ds[EnHrtalltlolr
of  the State Tax Connniss ion enclosed herewi th.

PLease take fur ther  not ice that  pursuant  to

Sect ion(s )  1138 e  1ah3 o f  the  Tax  Law,  aDY
proceeding in ?ourt  to"review an adverse deci-
sion must be commenced within [ rcnihi
f rom the  da te  o f  th is  no t ice .

Tnquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other myFtet
hereto may be addressed to the uy0lrpi
wiLl  be referred to the proper

E n c .

c c :  P e t i t i o n e r ' s
ffi,ilRIM O'HICEN

Represertat ive:

Taxing Bureau's Representat ive:

T A - 1 _ . 1 2



STATE OF NEW YORK

STATE.TAX COMMISSION

In the Matter of the Application

of

GIBSON & CUSHMAN OF NEW YORK, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 2B
and 29 of the Tax Law for the Period August l ,
1965 through February 28,  I969.

DETERMINATION

Appl icant ,  Gibson & Cushman of  New York,  Inc. ,  wi th  of f ices at

3B Homan Avenue,  Bay shore,  New York,  has f i led an appl icat ion for

revision of a determination or for refund of sales and use taxes under

Ar t ic les 2B and 29 of  the Tax Law for  the per iod August  l ,  196s through

Februa ry  28 ,  I 969 .  ( I den t i f i ca t i on  No .  t l - 2065343 . )  A  fo rma l  hea r ing

was held before Paul B. coburn, Hearing off icer, at the off ices of the

state Tax commission, Two world Trade center, New york, New york, on

May 20,  1975,  at  9 :15 A.M.  Appl icant  was represented by Kenneth Carroad,

Esq.  The Income Tax Bureau was represented by saul  Heckelman,  Esq.

f iames A.  Scot t ,  Esg.  o f  counset) .

ISSUE

Is appllcant, Gibson & Cushman of New york, Inc., I iable for

addi t ional  tax based on purchases subject  to  sa les and use tax on fueI ,

machinery and equipment used in i ts hydraulic dredging operations ?
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FINDINGS OF FACT

l .  On  June  26 ,  1970 ,  t he  Sa les  Tax  Bureau  i ssued  a  No t i ce  o f

Determination and Demand for Payment of Sales and Use Taxes Due aqainst

appl icant ,  Gibson & Cushman of  New York,  Inc. ,  imposing addi t ional  tax

due based on purchases subject to sales and use tax in the total sum of

$2A ,267 .79 ,  i nc lud ing  pena l t y  and  i n te res t  f o r  t he  pe r iod  o f  Augus t  l ,  1965

through February 28,  1969.

2.  Appl icant ,  Gibson & Cushman of  NewYork,  Inc. ,  is  a  hydraul ic

dredging contractor. I t  has been in business over f i f ty years and was the

founder of the hydrauiic dredging business in metropoli tan New York and

Long Island. l ts business activity in the main consists in extracting sand

or f i i l  and sell ing i t  by the cubic yard to a variety of customers. The

sand was extracted from the bed of the waterways such as Long Island Sound,

the Great South Bay and the Raritan River in New Jersey.

Its customers for the most part include the U.S. Army Corps of Engineers,

Department of Public Works of the State of New Ycrk, Port of New York Authority,

the City of NewYork, Town of Hempstead, the Long Island State Park Com-

mission and the New York State Park Commission. In i ts type of work, permits

to extract the sand had to be secured from the private owners or municipali t ies

and a royalty usually had to be paid per cubic yard. In the Long Island area

royal t ies were paid to  var ious towns,  Hempstead,  Oyster  Bay,  Is l ip  and

Brookhaven. In another area in Long Island, the Replique Corporation, owners

of  some 80,000 acres under  water ,  were paid a royal ty  for  the sand.
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The only place where its dredges could operate are navigable waters

and navigable streams So that the work was always under the control

o f  the U.S.  Army Engineer  Corps.  I ts  employees are covered by the

Jones Act, a Federal workmen's compensation covering seamen on

navigable waters . The sand extracted is used by i ts purchasers, who

pay according to the cubic measure, as a base for al l  types of con-

st ruct ion.  The cost  o f  dredging sand f i l l  is  75 cents as against  $2.50

for truck hauled sand, a great economic consideration for customers. )

Some customers, l ike the Port of New York Authority, contracted for

dredging for a pier and also for the sand extracted. In the period ln

issue there was no customer solely for dredging.

3.  Pet i t ioner ,  Gibson & Cushman of  New York,  Inc. ,  purchased

fuel ,  gasol ine and d iesel  o i I  to  power the i r  dredges,  barges and generators,

used in i ts dredging operations. Equipment purchased includes heavy steel

pontoons, pontoon and shore pipe, industrial marine pumps, impellers,

cutters, cutter heads, marine baII joints and barges.

4.  Pet i t ioner ,  Gibson & Cushman of  New York,  Inc.  ,  have t imely

fi led quarterly New York State and local sales and use tax returns and have

paid tax due to i ts vendors when they were the ult imate consumer and when

said purchases were not i tems used in the dredging operation. A schedule

of alI purchases for period in question spot-checked was found to be

accurate.
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CONCLUSIONS OF LAW_

A. That in accordance with the meaning and intent of former section

l115(a)  ( iZ)  o f  the Tax Law,  exempt ion f rom sales and use tax was prov ided

for machinery directly and exclusively used in the production of tangible

personal property, by mining or extracting. The extraction and mining of

sand by appl icant ,  Gibson & Cushman of  NewYork,  Inc. ,  const i tu ted such

production during the periods in issue.

B.  That  in  accordance wi th  the meaning and in tent  o f  sect ion 1115(c)

of the Tax Law exemption from sales and use tax is provided for fuel for use

or consumption directly and exclusively in the production of tangible personal

property, for sale by extracting. That extraction and mining of sand by

appl icant ,  Gibson & Cushman of  New York,  Inc. ,  const i tu ted such

production during the periods in issue.

C. That therefore the purchases by applicant, Gibson & Cushman

of  New York,  Inc. ,  o f  fue l ,  gasol ine and d iesel  o i l ,  machinery and equipment

used in hydraulic dredging operation to extract sand in navigable waters

and sold per cubic yard to customers, constituted purchases not subject to

the sales and use tax pursuant to the aforesaid sections.
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D. That  the appl icat ion of  Gibson & Cushman of

granted and the Notice and Demand for Payment of Sales

Due  i ssued  June  26 ,  L970 ,  i s  cance l l ed ,

DATED: Albany, New York
May  18 ,  1976

New York,  Inc.

and Use Taxes

t q

ATE TAX COMMISSION

PRESIDENT

COMMISSIONER

COMMISSION


