
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t , ion

GENSER TRUCKING CO. , ?'T.TC. AND LEONARD
GENSER, INDIVIDUAILY & AS A CORPOMTE
OFFI$EF 'a Redeterminat ion of a Def ic iency or

a Revision of a Determinat lon or a Refund
of  Sa les  and Use
Taxes under Art icLe(s) 28 a1; 'd 29 of the
Tax Law for the XS€X**)** Period ($I
J r r n e  2 .  

' l q 7 ?

State of New York
County of Albany

Carmen Mottolese

AFFIDAVIT OF MAILING

, being dul.y sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 28th day of.  September ,  L9l6 ,  she served the within
Genser Trucking Co.

Notice of Determination by fugE**!d[ mail upon Inc.,& Leonard Genserl
Individually and as a

Corporate OfficeGeNlHOEXXgGiD(EXgGi the petitioner ln the within proceedlng,

by encl.osing a true copy thereof in a securely sealed postpald wrapper addressed

Censer  Truck ing  Co. , Inc .  &as follows: Leonard Genser, rndividualry and
as a Corporate Off icer

10 Hampton Road
f1

and by aepos irr$ft"?k"Nu%""ho"J[' Ia r11n939n.t d properry addressedwrapper ln a

custody of(post of f lce or off ic lal  depository) under the exclusive care and

the Untted States Postal  Service withln the State of New York.

Ti :at  deponent further says that the said addressee is the (

)gfigsg| petltioner herein and that the address set forth on satd wrapper is the

last known address of the >(reqaenExbasixmafttbd petltioner.

Sworn to before me this

28 th  day September ,  Lg l6.

rA-3 (2176)

a  7 u -  - / /
(-rtz-.t t,-z+-,2/"-/-{.-'{2-,2-



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet , i t ion

o f
GENSER TRANSPORTATION CORP.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of  Sales and Use
Taxes under Art icle(s) 28 and 29 of the
Tax Law for the)OHgtI(lOC!{X Period fF}

State of New York
County of Albany

AFFIDAVIT OF MAILING

Carmen

she is an

age, and

Not ice

Corp .

by enclos ing a

as  fo l l ows :

Motto lese , being duly sworn, deposes and says that

empLoyee of the Department of Taxatlon and Finance, over 18 years of

that on the 28th day of September ,  L976, she served the within

of Determination by regqfi&l$ellx mail upon Genser Transportation

)ftHDggqXXEOOg1lg@[ the petltloner in the wlthin proceedLng,

t rue copy thereof  ln  a securely  seaLed postpaLd wrapper addressed

Genser Transportation Corp.
1150 Longwood Avenue
Bronx, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL service within the State of New York.

Th*t deponent further says that the said addressee is the ftHpXXieffitXXIAH(

XfiObgf petitloner herein and that the address set forth on said wrapper ls the

last known address of the f9gffiNfgp{XlOgcXfXlbdXpetitloner.

Sworn to before me this

2Stnday of Septer iber ,  1976.

ra.-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit lon
GENSER TRUCKING CO., INC. & LEONARD

GENSER, INDIVIDUALLY & AS A CORPOMTE

AND GENSER TMNSPORTATION CORP.
For a Redetermination of a Deficiency or
a Revis ion of  a Determinat ion or  a Refund
of  Sales and Use
Taxes under Art icle(s) 28 a;nd 29 of the
Tax Law for the !€EXXiO(tsX Period [Sn
J r :ne  2 -  L972-

OFFICER
AFFIDAVIT OF MAILING

State of New York
County of Albany

Carmen Mottolese ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat lon and Finance, ove! 18 years of

age, and that on the28th day of September ,  L976, she served the wlthin

Notice of Determination by 1gffiIffig{I mail upon Murray S. Selby, Esq.

(representat ive of)  the pet i t ioner in the wlthin proceeding,

by encLosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lo rys  :  Mur ray  S .  Se lby ,  Esg.
233 Broadway
New York ,  N.Y.  10007

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial ,  depository) under the exclusive care and custody of

the United States Postal  Servl"ce within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on sald rdrapper ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me thls

28 th  day  o f  September

rA-3 (2176)

,  L976 ,



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 ' 7

$*pm*rr n$, 1916
A D O R E S S  Y O U R  R E P L Y  T O

rE L E PH.N E :,u,.il$-?:!!ll0-

STATE TAX COMMISSION

r
Gsnacr ftucklng
Laonerd Omter,

t r Corporrte
10 ilr@ton llord
frrsrt Scck, $1.Y.

frrntl*sonr

Co. r Inc, &
Xndtrt&lnlty &
$fftser

11Se0

PLease take notice of the DEXgRlg$4f,Iffi
of the State Tax Commission enclosed herewith.

Please take further not ice that pursuant to
Sect ion(s) l l3$ & 1343 of the Tax Law, any
proceeding in court to revier\t an adverse deci-
sion must be cornmenced within 4 mngl,ff
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund aLlowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the under4si They

l-y.will be referred to the proper pa

Enc.

cc :  Pet i t ioner ts Representat ive:

urs,

{ng trx
Of,f,tcrr

h

Taxing Bureaurs Representat ive:

TA-1 .12 ( L / 7  6 )



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Srptcufr,nr X8, \976

Smmr frespsrtrtXom Sorp.
1X5S Isngruod Arronra
Sronx, [*lg tErlc

Scatlwra

Pl-ease take notice of the DtrfSnHU[gfIO$
of the State Tax Commission enclosed herewith.

Please take further notice that Pursuant to
Section(s) 113$ fftd 6.1243of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be cornmenced within 6 mntbn
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed
wil l  be referred to the

A D D R E S S  Y O U R  R E P L Y  T O

TELEPH'NE: ts r a r-4.1&3E5O-

Enc.

c c : Pet i t ioner 's Repre

Taxing Bureauts Representat ive:

Eo the igned.  They

lng ?ex
Offt'err

a t i ve :

rA -1 .12  (L176)
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STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Application

o f
:

GENSER TRUCKTNG CO., rNC.
and :

LEONARD GENSER, Individually DETERMINATION
and as  a  Corpora te  Of f i cer  :

for a Hearing to Review a Determinat ion z
o f  Sa les  and Use Tax  due or  a  Den ia l  o f
a  Refund o f  Sa les  and Use Tax  under  z
Art ic les 28 and 29 of the Tax Law.

In the Matter of the Appl icat ion

o f

GENSER TRANSPORTATION CORP.

i

for a Hearing to Review a Determinat ion
of  Sa les  and Use Tax  due or  a  Den ia l  o f  :
a Refund of Sales and Use Tax under
Ar t i c les  28  and 29  o f  the  Tax  Law.  .

Appl icants ,  Genser  Truck ing Co. ,  Inc.  and Leonard Genser ,

ind iv idual ly  and as a corporate of f icer ,  f i led an appl icat ion under

section 1I3B of the Tax Law for a hearing to review a determination

of sares taxes due under Art icre 28 of the Tax Law. Applicant,

Genser Transportation Corporation f i led an application under section

1138 of the Tax Law for a hearing to review a notice and demand for

sa les taxes due under  Ar t ic le  28 of  the Tax Law.
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The determinat ion against  Genser  Truck ing Co. ,  Inc.  and

Leonard Genser and the determination against Genser Transportation

Corp. were asserted on Apri l  L7, L975 and each is in the amount of

$10 ,500 .00  p l us  pena l t y  and  i n te res t  o f ; 3 ,675 .00  f o r  a  t o ta l  o f

$14 ,  175 .00 .

A  hea r ing  was  du l y  he ld  on  November  19 ,  L975 ,  d t  1 :15  P .M. ,  d t

the off ices of the State Tax Commission, Two World Trade Center,

New York,  New York,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .  The

applicants appeared by Murray S. Selby, Esq. The Sales Tax Bureau

appeared by Peter  Crot ty ,  Esq. ,  (A lexander  Weiss,  Ese.  o f  counset) .

The record of said ?rearing ?ras been duly examined and considered.

ISSUE

Whether a transaction which occurred on June 2, L972, between

two corporations constituted a sale of personal property on which a

sales tax is  dueis  the issue in  th is  case.

FINDINGS OF FACT

t .  Genser  Truck ing Co. ,  Inc.  was incorporated in  New York State

Ln L926.  I t  had a pr inc ipa l  o f f ice at  One Wor ld Trade Center ,  New York,

New York. I ts shareholders were Leonard Genser and his uncle,

I rv ing Genser .  The uncle d ied around L97O and h is  executr ix  and so le

legatee, Sally Genser, became the owner of his stock. This corporation

owned about thirty tractors and thirty trai lers.
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2.  The pr inc ipa l  customer of  Genser  Truck i f rg . ,  Inc.  was the

Penn Central Railroad which, when it  went bankrupt, owed Genser

about  $500,000.00.  Genser  got  behind in  i ts  wi thhold ing taxes.

On October  22,  1970,  Federa l  tax assessments were issued against

Genser  T ruck ing  Co . ,  I nc .  i n  t he  amoun t  o f  $236 ,572 .28  and  a  No t i ce

of  Federa l  Tax L ien was f i led.  On December I0 ,  197L,  a fur ther

assessment  was made in  the amount  of  $1,939.84 and a Not ice of  L ien

was  f i l ed .  On  June  7 ,  L972 ,  Genser  T ruck ing  Co . ,  I nc .  pa id  the

Internal  Revenue Serv ice $7O,00O.00 and executed a ser ies of  24 noLes

aggrega t i ng  $80 ,000 .00  fo r  a  to ta l  o f  $150 ,000 .00 .  Some paymen ts  on

this debt were made by another corporation, United Terminals, Inc.

As of  Apr i l  7 ,  L973,  the debt  due to  the In ternal  Revenue Serv ice

was st i I l  open.  Cer ta in  re leases of  Federa l  tax l iens were f i led

on  Ap r i l  11 ,  L973 .

3. Genser Transportation Corporation was incorporated in

New York on June 6, L972. Its principal off ice was in Kings County.

rts shareholders were apparently Leonard Genser, salty Genser,

I rv ing HeId and tv t i l ton HeId.  The Helds and the Gensers were s tock-

holders in  un i ted Terminals ,  rnc. ,  a  f i rm which apparent ly  had some

business re la t ionship wi th  Genser  Truck ing Co. ,  Inc.
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4 (a ) .  On  Oc tobe r  L9 ,  L972 ,  Genser  T ruck ing  Co . ,  I nc .  was

renamed Genser  Industr ies,  Inc.  On October  16,  L974,  th is  name

was changed back to  Genser  Truck ing Co. ,  Inc.

4(b) .  On December 26,  L972,  censer  Transpor tat ion Corp.  was

renamed Genser  Truck ing Co. ,  Inc.  On October  L6,  L974,  th is  name

was changed back to Genser Transportation Corp.

5 (a ) .  On  June  5 ,  L972 ,  a  no t i ce  o f  bu l k  sa le  was  f i l ed  w i th

the Sales Tax Bureau.  This  s tated that  the sa le was a "Sale of

Motor Vehicles only. Consent of the IRS to be obtained before Tit le

formal ly  passes" ,  that  the scheduled date of  sa le was "subject  to

consen t  o f  IRS" ,  and  tha t  t he  to ta l  sa les  p r i ce  was  $150 ,O00 .00 .

The vendor was named as Genser Trucking Co., Inc. and the purchaser

was named as Genser Transportation Corp.

5 (b) .  A L972 Uni ted States corporat ion income tax return

(form 1-LzO) f i led by censer Truckingl Co., Inc. (under the new name

of  Genser  Industr ies,  Inc,  )  showed a sa le of  t rucks,  t ractors,  t ra i lers

and  se rv i ce  ca rs  fo r  a  g t ross  sa les  p r i ce  o f  $121  ,992 .OO.

5 (c). The applicants have not submitted any documents pertaining

to the June,  L972 t ransact ion.

5 (d) .  I t  is  found that  a  t ransact ion occurred in  June,  l -972

which,  d t  least  in  form,  was a sa le of  vehic les by Genser  Truck ing

Co. ,  Inc.  to  Genser  Transpor tat ion Corp.



6 .  Genser  T ruck ing  Co . ,

June,  L97 2 t ransact ion.  This

Serv i ce .

.  r ece i ved  $150 ,000 .00  i n  t he

paid over to the Internal Revenue

5

Inc

was

7.  The t ruck ing business of  Genser  Truck ing Co. ,  Inc.  cont inued

at al l  t imes to be carried on by the same individuals. The vehicles

in question had been registered under the name of Genser Trucking

Co., Inc. No change in registration was ever made, apparently because

the names of the corporations involved herein were themselves changed.

The Genser  Truck ing Co. ,  Inc.  issued checks impr in ted wi th  i ts  name

and underneath i ts name in smaller print appeared the name "Genser

Transpor tat ion Corp" .

8. The applicants have tendered no evidence to indicate that

the June,  L972 t ransact ion was a mere loan on secur i ty  o f  the vehic les.

No assert ion of any repayment or retransfer of the vehicles has been

advanced.

9. On January 7, L974, dn agreement was entered into between

Genser  Truck ing Co. ,  Inc.  ( then known as Genser  Industr ies,  Inc. )  by

i ts  pres ident ,  Leonard Genser ,  and Genser  Transpor tat ion Corp.  ( then

known as Genser  Truck ing Co. ,  Inc.  )  by i ts  execut ive v ice pres ident ,

Mi l ton He1d,  and to  which Leonard Genser  and SaI Iy  Genser  were a lso

partners. This agreement purports to replace the agreement of June 2,

L972, ds of that date. This agreement provides that Leonard Genser
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and Sal1y censer shall  sel l  their stock in the Trucking Company

to the Transpor tat ion Company for  the sum of  $1,OO0.00.  Cla ims

approx imat ing $90,000.00 against  the Truck ing Company would be

sa t i s f i ed  ou t  o f  a  secu r i t y  bond  o f  925 ,000 .00  on  f i l e  w i th  the

State Insurance Department and by Leonard Genser and Sally Genser

personal ly .

CONCLUSIONS OF LAW

A. That there can be no doubt that there was a sale of personal

property between the two applicants, that a sales tax is due thereon,

and that the events subsequent to the sale have no effect on the

imposit ion of the tax.

B. That the determinations under review are correct and the

amounts thereof are due toqether with such interest as shall  be computed

under the Tax Law.

DATED: Albany, New York
Sep tember  28 ,  L976

STATE TAX COMMISSION

RESIDENT

COMMISSIONER

//

4az,/a"4
COMMISSIONER


