
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

GREATER BUFFALO PRESS INC. 
:

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinatton or a Refund
o f  S a l e s  &  U s e  :
Taxes  under  Ar t i c le (s )  28  *  29  o f  the
Tax Law for the)g6nqep0&(Period(s) :
August  1 .  1965 th rough August  91 ,  1970.

State of New York
County of Albany

AFFIDAVIT OF MAILING

Cather ine Steele , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on rhe 24th day of August ,  L976,  she served the  w i th in

Notice of Determination by 6crxl66ir*)< maiL upon Greater Buffalo

Press  Inc . {reproseuO**Irxroft the petit,ioner in the within proceeding,

by encLosing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as fo l lows:  Greater  Buf fa lo  Press Inc
302 Cro te  S t ree t
Buffalo, New york L42O7

and by deposit lng same enclosed in a postpatd properly addressed wrapper Ln a

(posc off ice or off tc lal  depository) under the exclusive care and custody of

the United St,ates PostaL service within the State of New York.

That deponent further says that the said addressee is the &e4xccs€ffitfure<

xfotSrf petitioner herein and that the address set forth on satd wrapper ls the

last knov.rn address of the {oexcg€Gtsfi{ts<tfu61le} petitloner.

Sworn to before me th ls

24Lh day of August

rA -3  (2176)

,  L976.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the PeLit ion
:

o f

GREATER BI'FFALO PRESS INC

For a Redeterminat ion of a Def ic lency or :
a Revision of a Determinat lon or a Refund
of  Sa les  & Use :
Taxes  under  Ar t i c le (s )  28  *  29  o f  the
Tax Law for thelgXXlqFpG0(Period(s) :
Ausust 1,  1965 throuqh Auqust 3I ,  1970.

AFTIDAVIT OF MAILING

State of New York
County of AlbanY

Catherine Stee1e , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 24Lh day of August ,  L976, she served the wlLhin

Notice of Determination by Sltsxlorx8) mail upon Arnold weiss, EsQ.

( representat fve of )  the pet i t ioner  in  the wi th in proceeding,

by enclosLng a t rue copy thereof  in  a securely  sealed postpald wrapper addressed

as fo l lows:  Arno ld  Weiss ,  Esq.
Raichle, Banning, Weiss & Halpern
l0 Lafayette Square
Buffalo, New York L42O3

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off tctal  depository) under the exclusive care and custody of

the United States Postat Service withln the State of New York.

That deponent further says that the said addreasee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l rrapper ls the

last known. address of the (representat ive of the) pet i t ioner.

Sworn to before me this

24th day of August ,  L976.

rA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TAX.ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

truguat 24, 1976

A D D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: tsr al 45?-385O

STATE TAX COMMISSION

r
Graatar Slffalo Frcls I$c.
3O2 Grote $triat
Bnffalo, fcr York L42A7

Gentl,mgrr

PLease take notice of the D8|lIEntdItfTIOt
of  the State Tax Commission enclosed herewi th.

PLease take further notice that pursuant to

Sect ion(s) 11,38 e 1243 of the Tax Law, anv
proceeding in court to revieqr an adverse deci-
sion must be commenced within 4 roOntlrr
f rom the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed to the undersigned. They
will be referred to the proper

lalnE lFaxEnc.

cc :  Pe t i t i one r ' s
Hcarl,ng offlcc

Representat ive:

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TA)( COMMISSION

In the MatLer of the Application

o f

GREATER BUFFALO PRESS INC.

for a Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Periods August 1, 1965 through
Augus t  31 ,  I 97O.

DETERMINATION

Appl icant ,  Greater  Buf fa lo  Press Inc. ,  3O2 Grote Street ,

Buf fa lo ,  New York L42O7,  appl ied for  a  rev is ion of  a  determinat ion

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of

the Tax Law for the periods August l ,  1965 through August 31, 1970.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  State Of f ice Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New York,

on October  L7,  1973,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The

taxpayer was represented by Arnold Weiss, Esq. and the Sales Tax

Bureau was represented by Saul  Heckelman,  Esq.  (Francis  X.  Boylan,  Esq.

o f  counse l ) .
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ISSUE

Were purchases from a print ing plant of dated newspaper

advert ising supplements by stores for delivery to newspapers to

be j-nserted in the newspapers subject to sales tax?

FII{DINGS OF FACT

1.  The taxpayer ,  Greater  Buf fa lo  Press Inc. '  t imely  f i led

New York State sales and use tax returns for the periods August l ,

L965 through August  31,  L97O.

2.  A Not ice of  Determinat ion of  sa les and use taxes

(and penal t ies)  for  the per iod August  l ,  1965 through August  31,

1970  was  i ssued  on  Augus t  17 ,  L972  fo r  $65 ,017 .85  under

No t i ce  No .  9O749 IBO.

3.  The taxpayer ,  Greater  Buf fa lo  Press Inc. ,  pa id the tax

and applied for a refund and revision of the determination of the

def ic ienc ies in  sa les tax.

4. I t  is st ipulated by the part ies that newspaper advert ising

is not taxable, that is to say: advert ising printed by a newspaPer

as part of i ts newspaper is not taxable.

5. The taxpayer printed advert ising supplements for newspapers

who were unable to print the advertising supplements. The supplements

carried the name of the newspaper and the d,ate l-ine. The taxpayer
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bil led the newspapers. The newspapers bi l led their advert isers

and Lhe supplement was part of the newspaper sold to the newspaper's

readers. t|Lre parties agree that the supplement which was Purchased

by the newspaper was for resale by the newsPaper and was not taxable-

6. However, in the present controversy, the taxpayer also

printed the same kind of supplements shipped to newspapers, wttich

were ordered and paid for by stores. tt 'he stores paid the newspapers

a pre-print rate for distr ibutions and paid the taxpayer for print ing

the advert ising supplements which carried the newspaper's name and

date. The taxpayer shipped the newspaper supplement to the newspapers

designated by the store and the newspapers distributed the supplements

as part of their newspaper.

7. The advert ising supplements were also mailed with the

newspapers and mailed under the second class mail ing privi leges.

8, Newspapers and periodicals as such always have been exempted

from sales tax.  The taxpayer ,  or r  June 17,  1965,  sent  i ts  o f f ic ia ls

to a sales tax workshop conducted by the President of the New York

State Tax Commission and the Director of the Sales Tax Bureau. The

taxpayet's officials were told that no tax was due on its product of

newspaper advertising supplements inserted in newspaPers bearing the

newspaper's name and date. This rule applied to al l  inserts with a

newspaper's name and date. A similar rule had also obtained under

the Erie County sales tax for many years previous to that t irne'
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9. Hengerer's, a customer of the taxpayer, who purchased

newspaper supplements wrote to the Buffalo office and requested

advice about the newspaper supplements. lltre taxpayer' s customer

received a letter from the State Tax Commission, signed by a

Senior Attornev of the Sales Tax Section, who also had been the

former Director of Erie County sales tax. This letter was dated

February 23,  1967,  which advised:

"An advertising tabloid ordered from a newspaper and
distr ibuted by the newspaper is tax free; but, store
copies are taxable. I f  the retai ler purchases the
tabloid from a printer and mails i t  to i ts customers,
the purchase is subject to tax. I f  the retai ler
purchases the tabloid from a printer and furnishes
it to the newspaper to be inserted in its regular
edit ions, i t  is tax free if  the tabloid carries the
name of the newspaper. However, again I might add
that store copies are taxable, I f  the tabloid does
not carry the name of the newspaper, but is merely
inserted in the paper and distr ibuted, i t  would be
taxable to  the reta i ler . "

10. The taxpayer rel ied on the information given by the State

Tax Commission and the Director of the Sales Tax Bureau and the

letter unti l  1967. It ,  col lected no sales tax for newspaper supple-

ments so ld to  s tores.  In  Apr i l  o f  L967,  i t  requested a resale

cer t i f icate f rom the W.T.  Grant  Co.  The W.T.  Grant  Co. ,  execut ive

off ices of New York City on Apri l  7, 1967, wrote the taxpayer and

stated it  would not be able to furnish a resale cert i f icate for in
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checking with the State Department, Grants had been informed thaL

the newspaper supplements delivered in New York State would be

taxable and requested the taxpayer,s comments.

11. On November L4, L967, the taxpayer was informed by Grants

t 'hat the Sales Tax Director had stated to Grants that circulars

shipped to New York based newspaper plants for insertion as ne\^/spaper

supplements were taxable to Grants.

L2. The taxpayer continued to selI the supplements to other

stores and deliver them to newspapers with the newspaper's name

and date on the supplement and to do so without col lecting sales

tax from the other stores. A large national chain may purchase

mil l ions of these supplements with the names of the papers and

dates on each supplement.

13. In a l imited number of instances, the advert ising supplement

may contain editorial matter and t imely art icles of general interest,

for example, a travel supplement, a gardening supplement with

gardening art icles, a fal l  household supplement with art icles on

housekeeping, or a sports supplement with art icles on sports and

similar advert ising supplements with editorial content. fn the

case at hand we f ind that 5% of ttre advert ising supplements were

of  th is  k ind.
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L4. rn 1970r dn audit of the taxpayer was made and the sales

tax here in issue proposed. The deficiency notice was issued

Lhereafter. Tlhe taxr penalty and interest was paid and a refund

requested.

15. The taxpayer acted in good faith throughout,

OPINION

The taxpayer contends that the advert ising supplements are

parL of the newspaper and exempt as such or are exempt as part

of the resale of the newspaper. fhe taxpayer cites the guarantee

of freedom of the press and the determination of the post off ice

that the supplement is part of the newspaper. fhe taxpayer states

that the policy announced init ial ly by the Commission at the

workshop binds even today.

The Sales Tax Bureau argues that the advertising supplement

not part of a newspap€r, is not for resale and there can be

estoppel whatsoever agrainst the state under the circumstances.

l lhis is a close question since the same newspaper supplement,

purchased by the newspaper i tself,  is held not taxable by the Sales

Tax Bureau. On the other hand, the Sales Tax Bureau deems the

same supplement with the newspaper's name and date and delivered

to the newspaper for insert ion and distr ibution in the same wdlr

but purchased by the store to be taxable.

l_s

no
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BoLh supplements purchased by either the store or the paper

go with the paper under the second class mail ing permit of the

newspaper.

We believe that since the advert ising supplement containing

all  advert ising which is purchased by the store is not purchased

for resale to a retai l  customer, but is purchased by the store

for  d is t r ibut ion,  i t  is  subject  to  sa les tax.  Such an adver t is ing

supplement is primari ly an advert ising brochure even with the

paper's name and date on it .  A supplement with editorial matter

in i t ,  travel supplement with travel arLiclesr gdrdening supplement

wi th  ar t ic les on gardening,  e tc . ,  wi th  a newspaper 's  name and date

on it  are tax exempt as newspapers.

CONCLUSIONS OF LAW

A. lltre taxpayer acted in good faith throughout, and all

penal t ies are cancel led.

B. For a part of the t ime the taxpayer properly rel ied upon

the advice g' iven by the State Tax Commission and the Director of

the Sales Tax Bureau and did not col lect sales tax from stores

buying dated newspaper advert ising supplements to be distr ibuted

with the newspapers.

fhe courts have prevented the tax off icials from demanding

a sales tax from a vendor after the tax off icials have told the

vendor not to col lect the tax. H!>ffm44 v. City of Svracuse,
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2 N.Y.  2d 4A4 at  491.  This  re l iance proper ly  extended unt i l

November L7, L967, lvhen the taxpayer was advised by Grants' letter

dated November L4,  L967,  of  the Sales Tax Bureau's  dec is ion to

tax newspaper advertising supplemenLs purchased by stores and

distr ibuted with the newspapers. Ttre taxpayer is not l iable for

sales tax on dated newspaper advert ising supplements sold prior

to  November L7,  L967.

C. In the main, the sale of newspaper advert ising supplements

by Laxpayer with Lhe paper's name and d.ate sold to stores and

delivered to newspapers for distr ibution with the newspaper after

November L7, L967 r wds subject to sales tax. Approximately 5%

of the supplements contained editorial matter and general art icles

and the deficiencies in sales tax after November L7, L967 e €rr€

reduced by those amounts.

D. The taxpayer could not presume to rely exclusively on the

old advice after November L'7, L967 r drrd after that date the taxpayer

is l iable for sales tax, on newspaper advert ising supplements

with the newspaper's name and date, sold Lo stores and delivered

to newspapers for insert ion and distr ibution in the newspapers.

E. A refund for the port ion of sales tax paid for the periods

and sales here in issue prior to November L7, L967, is granted.

F.  The def ic ienc ies in  sa les tax for  the sa les and per iods

in issue after November L7, L967 r dr€ sustained except that 5%
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of the supplements are tax exempt as newspapers.

G. Pursuant to the Tax Law interest shall  be due on the refund

or deficiency in sales tax due unti l  paid when recomputed in accord

with this determination.

DATED: Albany, New York
August  24,  L976

- ,/,r,,*

COMMISSION

COMMISSIONER

:COMMISSIONER


