
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MALCOLM HALL
For a Redet.erminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
of  Sa les  & Use
Taxes under  Ar t i c le (s )28  & 29  o f  the
Tax Law for the :Osc(xXxx Period(sfx
March ,  L973 .

State of New York
County of Albanv

Cather ine  Stee le

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

by

a s

she is an employee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 3oth day of November , L976 , she served the wlthin

Not ice of  Determinat ion by *cel:ttffod) meil upon Malcolm Hall

6eeBxeacs*c!fuE:<*fd the petitloner in the wiLhln proceeding,

encl -os lng a t rue copy thereof  in  a securely  sealed postpald wrapper addressed

fo l lows: Mr. Malcolm Hall
RFD #T
Hoos ick  Fa l1s ,  New York  12090

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addreaaee is the >(repoexffiootre

>o6<xhei petitioner herein and that the address set forth on said \rrapper is the

last known address of the (xepoeerurtaOi:cmo€<*ke$ petitloner.

Sworn to before me this

30th day of November ,  L9 76

rA-3 (2/76)



STATE OF NET.I YORK
STATE TAX COMI'{ISSION

In  the Mat ter  of  the Pet i t ion

o f

MALCOLM HALL

For a Redeterminat ion of  a Def ic iency or

a Revis ion of  a Determinat ion or  a Refund
of  Sales & use
Taxes under  Ar t ic le(s)  2A & 29 of  the

AFFIDAVIT OF MAILING

Tax Law for rhe Jtmc(x}Cf Perioddg)
March,  1973

State of New York
County of Albanv

Cather ine  Stee le , being duly sworn, deposes and says Ehat

she is an employee of the Department of Taxat ion and Financer over L8 years of

age, and that on the 30th day of November , L976 , she served the within

Not ice of  Determinat ion by (reot*fiod) mait upon Gera1d A. Harley

(represenrat ive of)  the pet i t ioner ln the within proceedlng,

by encl-osing a true copy thereof in a securely sealed postpald wraPPer addressed

as foL lows:  Gera ld  A .  Har leY,  Esq-

1 4 5  M a i n  S t r e e t ,  P . O .  B o x  2

Hoosick Fa1ls,  New York L2O9O

and 6y deposlt ing same enclosed in a postpatd properly addreesed wrapper in a

(post of f ice or off ic ial  depository) under the exctusive care and custody of

the United States Postal  Service withln the State of New York.

That, rleponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on sald l t raPPer ls the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me this

30th day of November ,  L9 76

rA-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 1

lilovsnber 30r L916

r Mr. l{aLcpln n811
Rm #1
Hoogick f&ll.ar New York

Dear Mr.  Bal l l

Please take not ice of  the

of  the State Tax Commission

12090

Dt[TENUIM8ION
enclosed herewi th.

PLease take further notice that pursuant to

Sect ion(s) 1138 & 1243 of the Tax Law, any

proceeding in court to revier\t an adverse deci-

sion must be commenced within 4 monthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund altotred in accordance with this
decision or concerning any other natter relat ive
hereto nray be addressed to the undersigned. They

will be referred to the proper party for reply'

Very truly yours,

Enc.

^7r*+nm*
SuporvlXor of &a11

peririoner' s Repre"."."t19}lt 
Hatrlngs

Taxing Bureau's RePresentat ive:

A O D R E S S  Y O U R  R E P L Y  T

T E L E P H O N E : ' U ' ' ,  4 5 7 - 3 8 5 0

rA -1 .12  (T l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  App l i ca t i on

o f

MALCOLM HALL

fo r  Rev i s ion  o f  a  De te rm ina t i on  o r  f o r
Refund of  Sal -es and Use Taxes under

6Ar t i c l es2S  and  29  o f  t he  Tax  Law fo r
t he  Pe r i od  March ,  I 973 .

DETERMINATION

App l i can t ,  Ma l - co lm Ha l l - ,  RFD #  I ,  Hoos i ck  Fa l l s ,  New York  12090 ,

has  f i l ed  an  app l i ca t i on  fo r  rev i s ion  o f  a  de te rm i -na t i -on  o r  f o r

re fund  o f  sa les  and  use  taxes  under  A r t i c l es  28  and  29  o f  t he  Tax

Law fo r  t he  pe r iod  March ,  1973 .  A  sma l l  c l -a ims  hea r ing  was  he ld

be fo re  Joseph  Chy rywa ty ,  Hear ing  O f f i ce r ,  a t  t he  o f f i ces  o f  t he

S ta te  Tax  Commiss ion ,  S ta te  Campus ,  A lbany ,  New York  on  June  14 ,

L976 ,  d t  t : 15  P .M .  App l i can t  appea red  by  Ge ra ld  A .  Ha r l ey ,  Esq .

The  Sa les  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Ese . ,  (So lomon

S ies ,  Esq .  o f  counse l ) .

ISSUE

Is  app l i can t  en t i t l ed  to  a  re fund  fo r  t he  paymen t  o f  sa les

tax  on  the  pu rchase  o f  a  cap i ta l  improvemen t  o r  i s  t he  na tu re  o f

the  con t rac tua l  ag reemen t  such  tha t  t he  sa l -es  tax  so  i nc luded  i s

an  e lemen t  o f  t he  con t rac to r r s  cos t?
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F'INDINGS OF F'ACT

l - .  On  June  3 ,  1974 ,  app l i can t '  Ma lco l -m  Ha l l - ,  f i l ed  an

app l i ca t i on  fo r  c red i t  o r  re fund  o f  s ta te  and  l oca l  sa les

o r  use  t ax  i n  t he  amoun t  o f  $B4O.OO.

2 .  App l i can t ,  Ma lco l -m  Ha l ] ,  en te red  i n to  an  ag reemen t

w i t h  con t rac to r ,  Mo rse  and  Bu t l e r ,  I nc .  on  Oc tobe r  2T '  I 972 .

The  ag reemen t  s t i - pu la tes  i n  pa r t ,  t ha t  f o r  t he  sum o f  $26 ,51 '8 .00 ,

the contractor  wi l l  bu i l -d  and erect  a  modular  home on the founda-

t ' i nn  n r .n r r i r l ed  h r r  t hc  ann ' l  i  ean t .  The  con t rac to r  was  a l so  respons i -
v  r v r r  y r  v  v  9 I / I / 4 + L

b le  fo r  t he  connec t i -on  o f  t he  e lec t r i ca l ,  p lumb ing  and  hea t i ng

sys tems .  The  ag reemen t  con ta ined  a  p rov i s ion  fo r  sa les  tax  wh ich

stated that  "a l l  i tems of  personal  proper ty  inc l -uded in  the

a fo resa id  con t rac t  p r i ce  sha l l  be  sub jec t  t o  t he  co l - l ec t i on  o f

New York  S ta te  sa les  tax  wh ich  sha l - l  be  pa id  by  the  pu rchase r . "

3 .  A  sa les  o rde r  b reakdown  p repa red  by  Morse  and  Bu t le r ,

I nc .  da ted  Oc tobe r  20 ,  1972 ,  i - nd i ca ted  tha t  a  l ax  i n  t he  amoun t

o f  $840 .00  was  i nc l uded  i n  t he  t o ta l  con t rac t  p r i ce  o f  $26 ,518 .00 .

A notat ion on th i -s  document  ind icated.  that  the modular  home cost

t he  con t rac to r  $14 ,000 .00  and  gene ra ted  a  sa l - es  t ax  o f  $B4O.OO.

4 .  On  December  20 ,  1972 ,  con t rac to r ,  Mo rse  and  Bu t l e r ,  I nc .

i s sued  a  check  t o  New Yo rk  S ta te  Sa les  Tax  Bu reau  f o r  $B4O.OO.

CONCLUSIONS OF LAW

A.  Tha t  t he  con t rac tua l  ag reemen t  be tween  the  app l i can t

and the contractor  is  a  lump sum capi ta l  improvement  eontract  in
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t he  amoun t  o f  $26 ,518 .  oo .  The re  i s  no  spec i f i c  amoun t  se t  f o r th

in  the  ag reemen t  f o r  t he  paymen t  o f  sa les  tax  by  the  app l i can t .

Moreove r ,  t he  p rov i - s ion  fo r  t he  paymen t ,  by  the  app l i can t  o f  sa l -es

tax  on  the  pe rsona l  p rope r t y  i nc luded  i n  the  con t rac t  p r i ce  con -

t r avenes  sec t i on  1101 (B ) (4 ) ( i )  o f  t he  Tax  Law .  When  pe rsona l

proper t ; r  is  consumed in  the per formance of  a  lump sum capl ta l

lmprovemen t  con t rac t ,  t he  sa les  tax  l - i ab i l i t y  o f  t he  con t rac to r

i s  na tu ra l - l - y  an  e lemen t  i n  t he  p r i ce  o f  such  con t rac t .  The  i n -

c l -us ion  o f  t he  con l rac to r r s  sa les  tax  ob l iEa t i on  i n  a  sa les  o rde r

est imate to  arr ive at  a  f ina l -  contract  pr ice is  not  ev idence that

the  pu rchase r  pa id  a  sa l_es  tax .

B .  Tha t  t he  app l i ca t i on  o f  Ma lco l -m  Ha l l  i - s  den ied  and  the

re fund  den ia l  i - s sued  June  27 ,  1974 ,  i s  sus ta i ned .

DATED: Albany,  New York
November 30, L976

STATE COMMISSION

ISSIONER


